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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 

1. Where parole officers of the District of 
Columbia Parole Board take a parolee into custody with- 
out a warrant, against his will, after an illegal entry 
into his place of abode, and force the parolee to ac- 


company them to the office of the Parole Board where 


he makes damaging statements against himself and where 


| 
he is subjected to an unauthorized examination of his 
| 


person, can the evidence thus obtained from the parolee 


| 
| 

be used as the basis for a revocation of his parole. 
| 


2. Can a parole be revoked by the District 
of Columbia Parole Board after a hearing in which | 


fundamental procedural safeguards, including the 
assistance of counsel, are not observed. 


3. Did the pleadings before the District 


Court raise issues of fact which, if decided in favor 
| 
of the appellant, would have entitled him to the relief 


prayed for, and which were sufficient to warrant a 


denial of the appellee's motion to dismiss. 
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JURISDICTIONAL STATEMENT 


ED 


The jurisdiction of this Court is invoked 
under the Act of October 31, 1951, ¢. 655, §§ hg and 
50(a), 65 Stat. 726 and 727, U.S.C, Title 28, §§ 1291 
and 1294, to review a final decision of The United 
States District Court for the District of Columbia. 

Appellant filed in The United States 
District Court for the District of Columbia a com- 
plaint seeking injunctive relief against the District 
of Columbia Parole Board, pursuant to whose order he 


was returned to confinement, at the District of Colum- 


bia Reformatory at Lorton, Virginia. (J. A. 26) 


The District Court had jurisdiction to hear and decide 
the case under Title 11, Sections 305 and 306 of the 
District of Columbia Code (1961 ed.). 


STATEMENT OF THE CASE 


Appellant, Leonard J. Beasley, is a prisoner 
in the District of Columbia Reformatory at Lorton, 
Virginia, having been sentenced on: October 16, 1953 
by the United States District Court for the District 
of Columbia to a term of imprisonment of from 42 
months to 12 years and a fine of $310.00 for the 
importation, possession and sale of narcotics. 

(J. A. 11, 15) 

On August 3, 1960, appellant was released 

on parole from the District of Columbia Reformatory at | 


Lorton, Virginia, and placed under the supervision of 
the District of Columbia Parole Board. (J. A. 15) | | 
On October 25, 1960, two probation officers | 
of the District of Columbia Parole Board went to the 
house in which appellant roomed at 709 "E" Street, N.E. 
After being admitted to the house, the officers pro- 
ceeded to the second floor and entered appellant's 
room without appellant's permission and without any 
legal authority, appellant at that time not being in 
the room. (J. A. 12): When the appellant returned 


to his room he was taken into physical custody by the 


probation officers, under circumstances which constituted 
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an arrest of the appellant made against his will and 
without any authority. 

Appellant was then taken against his will 
to the offices of! the Parole Board and questioned. 
(J. A. 12) *: During this period of questioning 
appellant made certain damaging statements regarding 


his alleged use of narcotics. (J. A. 12) At the 


same time, appellant was forced to submit against his 
will to an examination of his person by a member of 
the narcotics squad of the District of Columbia 
Metropolitan Police Department. (J. A. 12) : Only 
after these damaging statements had been made by the 
appellant and after the examination of his person had 
been completed, was a warrant issued for his arrest. 
(J. A. 12) 

On February 10, 1961, appellant appeared 
before the District of Columbia Parole Board at the 
District of Columbia Reformatory at Lorton, Virginia, 
and was informed that the principal charge against him 
for violation of ‘his parole was that he had been using 
narcotics and that he had admitted such use to a mem- 


ber of the Board. (J. A. 22, 23) Appellant was not 


= 


offered or furnished counsel by the Board at this 
hearing. (J. A. 12) 
As a result of the above hearing, appellant's 
parole was revoked on February 10, 191. (J. A. 16, 26) 
On March 28, 1962, appellant, acting pro se, 
filed a "motion for mandatory injunction in the 
United States District Court for the District of | 
Columbia (J. A. 1), and on April 25, 1962, the 
District Court appointed counsel to represent appel- 
lant in the proceeding. (J. A, 10) On June 22, 
1962, appellant's court appointed counsel filed an 


amended complaint for mandatory injunction. (J, A. 11) 


On July 3, 1962, appellee filed a motion 


to dismiss or in the alternative for summary JOE 
(J. A. 14), and, after a hearing, the District | 
Court, on September 4, 1962, entered an order grant- | 


ing the appellee's motion to dismiss. (J, A. 3) . | 


District of Columbia Code (1961 ed.), Title 24, 
Section 205: 


“Tf said Board of Parole, or 
any member thereof, shall have 
reliable information that a prisoner 
has violated his parole, said board, 
or any member thereof, at any time 
within the term or terms of the 
prisoner's sentence, may issue @ 
warrant to any officer hereinafter 
authorized to execute the same for 
the retaking of such prisoner. Any 
officer of the District of Columbia 
penal institutions, any officer of 
the Metropolitan Police Department 
of the District of Columbia, or any 
federal officer authorized to serve 
criminal process within the United 
States to whom such warrant shall 
be delivered is authorized and re- 
quired to execute such warrant by 
taking such prisoner and returning 
or removing him to the penal insti- 
tution of the District of Columbia 
from which he was paroled or to such 
penal or correctional institution as 
may be designated by the Attorney 
General of the United States." 


District of Columbia Code (1961 ed.), Title on, 


Section 206: 


“When a prisoner has been 
retaken upon a warrant issued by 
the Board of Parole, he shall be 
given an opportunity to appear 
before the Board, a member thereof, 
or an examiner designated by the 
Board. At such hearing he may be 
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represented by counsel. The Board 
may then, or at any time in its 
discretion, terminate the parole 
or modify the terms and conditions 
thereof. If the order of parole 
shall be revoked, the prisoner, 
unless subsequently reparoled, 
shall serve the remainder of the 
sentence originally imposed less 
any commutation for good conduct 
which may be earned by him after 
his return to custody. For the 
purpose of computing commutation 
for good conduct, the remainder 
of the sentence originally imposed 
shall be considered as a new sen- 
tence. The time a prisoner was on 
parole shall not be taken into 
account to diminish the time for 
which he was sentenced." 


STATEMENT OF POINTS 


The District Court erred in granting the 
appellee's motion to dismiss, as there were material 
issues of fact with respect to the circumstances 
under which the appellant's parole was revoked which, 
if decided in appellant's favor, would have entitled 
him to a mandatory injunction ordering the District 
of Columbia Parole Board to set aside the revocation 
of his parole or, in the alternative, to grant him a 


new parole revocation hearing. 


SUMMARY: OF ARGUMENT 


AS this is an appeal from an order granting 
the appellee's motion to dismiss, the appellant's 
allegations of fact as shown by the pleadings are to 
be taken as true and all reasonable favorable inferenc 
are to be indulged. 

In the proceedings in the District Court 
appellant alleged that he was arrested by parole 
officers of the District of Columbia Parole Board 
without any legal justification and without a warrant 


having been issued for his arrest. His arrest was 


i 
further aggravated by the fact that the officers made 
an illegal entry into his place of abode. After the 
arrest, appellant was taken against his will to the 


he was questioned and where his person was examined 


| 

| 

| 

offices of the District of Columbia Parole Board where 
| 

U 


against his will. Upon completion of this questioning 
and examination, a warrant was issued for appellant's 
arrest, and he was returned to the District of Colum-| 
bia Reformatory at Lorton, Virginia, as an alleged | 
parole violator. 

While a paroled prisoner remains in the con~ 
structive custody of the Attorney General during his | 
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parole, the freedom of action which such a person 
enjoys while on parole must be considered "liberty" 
within the meaning of the due process clause of the 
United States Constitution. 

In any proceeding to revoke a parole, the 
parolee is entitled to be dealt with in accordance with 
the statutory provisions which plainly define the pro- 
cedure for initiating such revocation proceedings. 

The District of Columbia Code, Section 24-205 re- 


quires that a warrant be issued before an alleged 


parole violator may be taken into custody, and that 


such warrant be issued only after the Parole Board 
has obtained reliable information that the parolee 
has violated his parole. 

Whether appellant was actually arrested at 
his home as alleged is a question of fact which must 
be taken as admitted by the appellee's motion to dis- 
miss. 

Substantially all of the evidence used 
against appellant at his parole revocation hearing 
related to certain alleged admissions made by the 
appellant and to the examination of his person while 
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in the custody of the Parole Board. Whether these 
admissions were made voluntarily and the effect of 
the examination of the appellant's person are ques- 
tions of material fact which should not have been 
decided on a motion to dismiss. The facts alleged 
by the appellant show that his arrest was in viola- 
tion of his right to due process and the statutory 
provisions governing revocation of parole, and any 
information obtained from appellant during the period | 
of illegal detention should not have been used against 


him at his subsequent parole revocation hearing. 


| 
The parole revocation hearing itself was : 


not conducted in such a way as to provide appellant 
with the fundamental procedural safeguards which are 
required in a hearing where individual liberty is at | 
stake. Specifically, the Board denied appellant the 
right to be represented by appointed counsel, Without 


the assistance of counsel appellant was unable to take 


advantage of the procedural safeguards which might 


otherwise have been available to him, and the hearing) 


was little more than a mere formality. 


ARGUMENT 


1. Appellant's arrest was in vio- 
lation of the District of Columbia 
Code and the United States Consti- 
tution, and information obtained 
as a result of such an arrest may 
not be used as the basis for the 


revocation of his parole. 

It is well settled in this Court that, in 
dealing with a record on appeal, it is the rule that 
on 2a motion to dismiss, the plaintiff's allegations 
are to be taken as true and all reasonable favorable 
inferences are to be indulged. A motion to dismiss 
should not be sustained unless it appears to a cer- 
tainty that the plaintiff below would be entitled to 
no relief under any state of facts which could be 
proved in support of his claim. Callaway v.- Hamilton 
Nat. Bank of Washington, 90 U.S. App. D.C. 228, 195 
F.2d 556 (1952). 

Appellant aileged in his Amended Complaint 


for Mandatory Injunction filed in the District Court 


(J. A, 11) that on October 25, 1960, at 8:45 in the 
morning, probation officers of the District of Colum- 


bia Parole Board made an illegal entry into the room 


i) on 


which he occupied in a rooming house, but in which 
he was not at the time present. Upon his return to 
the room, he was taken into physical custody. by. the 
officers, who then forced him against his will to 
accompany them to the offices of the Parole Board 
where he was forced, again against his. will, to sub- 
mit to an examination of his person and where he 
made certain allegedly damaging statements which were) 


later used against him at a parole revocation hearing. 
| 


Only after these statements had been made by the 


appellant, and after his person had been examined by 


a member of the narcotics squad of the District of 
Columbia Metropolitan Police Department, was a war- 


rant issued for his retaking as a parole violator. 


The District of Columbia Code provides a 
specific procedure for taking alleged parole violators 
into actual custody. Title 24, Section 205 of the 
Code provides: 


"If said Board of Parole, or 
any member thereof, shall have 
reliable information that a prisoner 
has violated his parole, said board, 
or any member thereof, at any time 
within the term or terms of the pri- 
soner's sentence, may issue a warrant 
to any officer hereinafter authorized 
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to execute the same for the retaking 

of such prisoner. Any officer of the 
District of Columbia penal institutions, 
any officer of the Metropolitan Police 
Department of the District of Columbia, 
or any federal officer authorized to 
serve criminal process within the United 
States to whom such warrant shall be 
delivered is authorized and required to 
execute such warrant by taking such 
prisoner and returning or removing him 
to the penal institution of the District 
of Columbia from which he was paroled or 
to such penal or correctional institution 
as may be designated by the Attorney 
General of the United States." 


While it is undoubtedly true that those on 
parole remain in the constructive custody of the govern- 
ment, Zerbst v. Kidwell, 304 U.S. 359 (1938), it cannot 
be denied that the freedom of action which a parolee 
enjoys while on parole, even though it is a restricted 
freedom, must be considered "l4berty" within the mean- 
ing of the due process clause of the Fifth Amendment 
to the United States Constitition. 

The United States Supreme Court has held 
that, "While probation is a matter of grace, the proba- 


tioner is entitled to fair treatment, and is not to be 


made the victim of whim or caprice." Burns v. United 


States, 287 U.S. 216, 223 (1932). Although there is 
a distinction between probation and parole, it is 
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suggested that this distinction is not important inso- 
far as the right to due process in the revocation of 
such privilege is concerned, 

What constitutes the due process of law re- 
quired in a parole revocation hearing cannot, of course, 
be measured strictly by the due process that is re- 
quired in a criminal trial. But the parolee is, 
nevertheless, entitled to due process. As stated by 


Mr. Justice Frankfurter in his dissenting opinion in 


Solesbee v. Balkcom, 339 U.S. 9, 16 (1950), "Due pro- | 
cess is that which comports with the deepest notions 
of what is fair and right and just." 


which a parolee should be entitled is that his parole | 


| 

| 

| 

| 

: 

The very minimum standard of due process to 
| 

| 

| 


be revoked only in accordance with the procedure laid 
down by Congress in the statutory provisions dealing 
with parole revocation. This statutory provision, 
D.C. Code, Title 24, Section 205, supra, clearly pro- 
vides for the retaking of a parolee only upon the 
4ssuance of a warrant, after the Board of Parole, or 
a member thereof, has “reliable information” that a 


prisoner has violated his parole. 
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There is nothing in the record before this 
Court to indicate that the Board of Parole or any of 


4ts members had reliable information that appellant 


had violated his parole prior to the time when he was 
taken into actual custody at his home on October 25, 
1960. Appellant's parole officer had visited him the 
previous evening, but the only statement that the 
officer has made with respect to that visit was that 
the appellant "had a sleepy, dopey, glazed-eyed manner 
about him." (J. A. 16) The parole officer then 
states that on the following day, he ascertained that 
the appellant was' living in the same house as one 

John Owens, another parolee. (J. A. 16) There is, 
however, no evidence in the record that appellant was 
in any way associating with John Owens, or that either 
the appellant or John Owens was living in the particu- 
lar house without the approval of the Parole Board. 
Thus, there was no information in the possession of 
the Parole Board at that time sufficient to constitute 
the "reliable information" upon which a warrant may 
4ssue under Title 24, Section 205 of the District of 
Columbia Code. 


That appellant was. in fact arrested at his 
home on October 25, 1960, must be taken as admitted 


by the appellee's motion to dismiss in the court be- 
low. What constitutes an arrest is-a question of 
fact, and this Court has said: 


"Prom these authorities 1t may 
be concluded, we think, that the term 
arrest may be applied to any case 
where a person is taken into custody 
or restrained of his full liberty, or 
where the detention of .a person in 
custody is continued for even 2a mS 
period of time." Long v. Ansell 3 
U.S. App. D.C. 68,-71> 69 Fa 386, | 

9 (1934). : 
The Parole Board's contention in support of | 
4ts motion to dismiss that the appeliant was in "eon= 


structive custody" when told to accompany the parole 
officers (J. A.28, 29), but that he was not taken into 


actual custody until after the warrant had “issued, 
simply does not comport with the facts as alleged by 


the appellant. 

A similar theory was discussed by the United 
States District Court for the District of Columbia in 
United States v. Scott, 149 F.Supp. 837, 840 (1957): 


: “Naside from the question of 
whether 'probable cause' to make 
an arrest did or did not exist at 
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the time the defendant was returned 
to his apartment by the police 
officers, there can be no question 
but that the defendant was, in fact, 
arrested on the street. The Govern- 
ment argues that the officer ‘took 
custody of the defendant on the side- 
walk * * * maintained custody of the 
defendant and immediately took him 
to the defendant's apartment.' The 
Government says, however, ‘Displace- 
ment of defendant's person to the 
apartment' does not indicate that he 
was arrested prior to his arrival at 
the apartment. The Government's 
novel theory of ‘displacement' is 
based upon a fundamental misconception 
of the meaning of the word ‘arrest.' 
As our Court of Ran Sete oa 
Long v. Ansell, App. D.C. at 
page 71, ;ed 386, at page 389, 
O4 A.L.R. 1466, "From these authori- 
ties it may be concluded, we think, 
that the term arrest may be applied 
to any case where a person is taken 
into custody or restrained of his | 
full liberty, or where the detention 
of a person in custody is continued 
even for a short period of time.' 
Citing this case in Price v. United 
States, 119 A.2d 718, 719, the 
Municipal Court of Appeals for the 
District of Columbia said, ‘The 

word “arrest” has a well-defined 
meaning, the essence of which is a 
restriction of the right of locomo- 
tion or a restraint of the person 

* * * We doubt that appellants had 
liberty to take leave of the officer's 
presence * * *.' In this case the 
Government admits that the officer not 
only ‘took custody" but tmaintained 
custody'. Accordingly, this Court 


must find that an ‘arrest' was 
made on the sidewalk and not 
merely a 'displacement'." 


Although, as appellee admits, parole officers 
have no authority to make an arrest (J. A. 17, 28), 
they are officers of the government clothed with sub- 
stantial authority and it is not unreasonable to be- 
lieve that when two such officers appeared in the | 
appellant's bedroom and told appellant that they 


wanted him to accompany them to the offices of the 
Parole Board, the appellant had good reason to believe 
that he was under arrest. | 
That appellant considered himself under | 
arrest is indicated by his testimony before the Parole 
Board (J. A. 24): ! 


Well, we didn't have a warrant out 
for you then, I don't think. 
No, sir, I don't know about that. 


You were just told to come down. 
No, sir, I was carried down, and 
I wasn't told. 


They didn't 11ft you up, did they? 
No, sir, you don't have to be 
lifted up to be carried down." 


In Mallory v. United States, 354 U.S. 4H | 
| 
(1957), the Supreme Court pointed out that Congress had 
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devised a scheme for initiating criminal prosecutions 


which is plainly defined. Appellant urges that Congress 
has similarly devised a plainly defined scheme for ini- 
tiating parole revocation proceedings. While the "proba- 
ble cause" required for an arrest on a criminal charge 
4s not needed, Congress has laid dow the requirement 
that the appropriate authorities have “reliable infor- 
mation" that a prisoner has violated his parole before 
the issuance of a warrant for his retaking. 
A person arrested on a criminal charge "is 
not to be taken to police headquarters in order to 
carry out a process of inquiry that lends itself, even 
4f not so designed, to eliciting damaging statements 
to support the arrest and ultimately his guilt." Mallory 
v. United States, supra, at 454. Appellant maintains 
that the same principle should be applied when a 
parolee is arrested on the basis of something less 
than the "reliable information" required by the statute. 
That the parole officers did not have "reli- 
able information" that appellant had violated his 
parole appears clear from the fact that they did not 
obtain the warrant required by the statute before they 
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went to the appellant's home on the morning of October 
25, 1960. Having less than the required information 


to take appellant into custody, the proper procedure 


would have been for appellant's parole officer to 

telephone appellant or call at his home at some rea- 
sonable hour and instruct him to appear at the Board's 
office where whatever information the Board had could» 
have been discussed with appellant under eecanese 


which would have been much. less intimidating than those 


presented by this case. There are no. circumstances in 


this case indicating that appellant would not have 
appeared or that he would have attempted to flee. 
Substantially all of the evidence used 
against appellant at the parole revocation hearing 
held on February 10, 1961, related to statements made 
by the appellant and the examination of his person as 
ducted by the police while he was in the custody of the 
Parole Board, but prior to his arrest. : 
The verified Amended Complaint filed beLow 
by the appellant states facts which are sufficient, it 
believed, to lead to the conclusion that the appellant 


was, under the circumstances, forced to be a scetnoees 
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against himself and to submit against his will to a 
search of his person. 

While appellant does not contend that he is 
entitled to all of the safeguards and rights accorded 
a defendant in a criminal prosecution, he does main- 
tain that he is entitled to be dealt with fairly and 
in accordance with the statutory procedure required 
for revocation of parole. 


"(Pjarole rightfully merited and 
earned under’ the statute invests in 
the parolee a status or right which 
he has the right to defend by due 
process in a court of law. In such 
case where it is alleged the parole 
termination was unlawful, the court 
is required to inquire into the 
legality of detention." United 
States ex rel. Delucia v. O'Donovan 
wSUpp. z N.D. z 2). 


The purpose of the law permitting the pa- 
roling of a prisoner is clearly reformatory. Reforma- 
tion can certainly only be accomplished by fair, con- 


sistent and straight-forward treatment of the person 


sought to be reformed. To say that the Parole Board 


has a right to require the parolee to report to the 
Board at any time, is not to say that the Board has a 
right to send out parole officers at any time of the 
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day or night to force the parolee to accompany them to 


the Board. 
similarly, while the Board 1s not obliged to 
ignore statements made by the parolee to the effect. | 
that he has violated his parole, 1t is clear:that | 
under some circumstances such statements may not have, 
been ‘voluntarily made. 
The relief which the appellant :seeks in this 
appeal, is an opportunity for the trial court to=con- 
sider the facts surrounding the revocation of ‘his parole 
and to decide; on the basis of the facts as determined 
by it, whether he has been given that fair treatment 
to which he is clearly entitled under the District of 
Columbia’ Code and» the due® process clause of. the United 
States Constitution. | 
2. Appellant's revocation hearing 
was invalid because appellant was 


denied fundamental procedural safe= 
guards, including the assistance of 


appointed counsel. : 
Inthe recent: case of Hannah’ v. ‘Larche, 363 
| 
| 


 ULS. 420 (1960), the Supreme Court stated: 
"(w]hen governmental agencies adjudicate 
or make binding determinations which 
directly affect the legal» rights of 
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individuals, it is imperative that 

those agencies use the procedures 

which have traditionally been asso- 

efated with the judicial process." 

363 U.S, at 4he. 

In Fleming v. Tate, 81 U.S. App. D.C. 205, 
156 F.2a 848 (1946), this Court held that the statute 
governing the procedures of the District of Columbia 
Board of Indeterminate Sentence and Parole granted a 
parolee the right to retain counsel and the right "to 
present whatever he may have to present pertinent to 
the question raised by his alleged act." 81 U.S. App. 


D.C. at 207, 156 F.2d at 850. In so holding, this 


Court adopted “with approval" the reasoning of the 


District Court which had expressly held that the pa- 
rolee had “the right to present evidence and adduce 
witnesses." In re Tate, 63 F.Supp. 961, 962 (1946). 
In the' Tate case, this Court also recognized 
that the parole statute, in granting a parolee the 
"opportunity to appear", meant that he was entitled to 
an "effective appearance." 81 U.S. App. D.C. at 206, 
156 F.2d at 849. And in Reed v. Butterworth, 111 U.S. 
App. D.C. 365, 297 F.2d 776 (1961), this Court re- 


affirmed that in a parole revocation hearing a parolee. 
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4s entitled to “fundamental procedural safeguards." | 


111 U.S. App. D.C. at 367, 297 F.2d at 178. bite 
Because appellant is an indigent, he was not 


able to retain counsel to represent him at his parole 
revocation hearing. If a parolee has the right to 
present evidence and adduce witnesses at such a hear- 
ing, the assistance of counsel is, in the usual case, 
absolutely essential to make these rights at all 
effective. 

. In Moore v. Reid, 100 U.S. App. D.C. 373, 2 
F.2d 654 (1957), this Court said: 


“Tf ever a lawyer were needed, 

4t would seem that the appellant needed 
one. The inference is inescapable that 
appellant, under a complete misappre- 
hension as to his status as.a conditional 
releasee, failed to appreciate the signifi- 
cance. of the hearing before the Examiner 
or the extent of the latter's authority. 
Had appellant been advised by. counsel, at 
the very least he would have been caused 
to understand the nature of the proceeding. 
Participation by counsel might have in- 
sured to the Examiner and hence to: the 
Board, as well as the parolee, that the 
Board be accurately informed of all cir- 
cumstances before it acted. Surely 
counsel could have undertaken to place 
in proper light the facts of record and 
the significance to be attributed to them, ' 
zoe g-S- App. D.C. at 376-7, 246 F.2d at 

51- ° 


A parolee's need for counsel does not depend 
on his ability to afford counsel, nor should his right 
to counsel be made to depend upon his ability to draft 
a complaint or petition which can convince the court 
that he has been denied a fair hearing. Whether a 
lawyer should have been present at the hearing is not 
a matter which should be decided only after the hear- 
ing has been held’ and the parolee is able to convince 
the court that lack of counsel has been detrimental 
to him. 

The Court has said in Fle v. Tate, supra, 


“These two features, the presence 
of counsel and the* receipt of evidence ; 
are the basic characteristics of our 
whole system of administration of justice." 
81 U.S. App. D.C. at 207, 156 F.2d at 850. 


To deny these rights to parolees who cannot afford to 


retain counsel is not consistent with the due process 


and equal protection clauses of the Constitution. 
In Griffin v. Illinois, 351 U.S. 12 (1956), 


the Supreme Court had before it the issue of whether 
the State of Illinois might, consistent with the due 


process and equal protection clauses of the Fourteenth 
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Amendment, refuse to furnish a free stenographic tran- 
seript of trial proceedings to an indigent defendant 
for purposes of prosecuting an appeal. As in Fleming 
v. Tate, supra, where this Court found that ‘an effec- 
tive appearance required counsel, the Supreme Court 
held that a transcript of the trial proceeding was ~ 
needed in order to obtain adequate appellate review. 
At the same time, the Court acknowledged that appeals 
are not a matter of right, just as this Court has recog- 
nized that parole is not a matter of right. But the 
Court went on to -say: 

\Tt 4s true that a State is not required 

by the Federal Constitution to provide 

appellate courts or a right to appellate 

review at all. * * * But that is not 

to say that a State that does grant 

appellate review can do so in a way that 


discriminates against some convicted 
defendants on account of their poverty. 


* * 


"there can be no equal justice where 
the kind of trial a man gets depends 
on the amount of money he has. Desti- 
tute defendants must be afforded as 
adequate appellate review as defendants 

who have money enough to buy transcripts." 
351 U.S. at 18-19, 


If a state cannot make a distinction between 


those who have money and those who do not, even on 
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matters of grace, then the District of Columbia Parole 
Board may not, as a matter of grace, provide parole 
revocation hearings with effective representation by 
counsel to some and deny them to others. The Fifth 
Amendment forbids such discrimination, and the Supreme 
Court has held that the due process clause of the Fifth 
Amendment holds the Federal Government to the. same 


standards, in matters such as this, as the equal pro- 


tection clause of the Fourteenth Amendment applies to 


the states. Bolling v. Sharpe, 347 U.S. 497 (1954). 
In Shioutakon v. District of Columbia, 98 U.S. 


App. D.C. 371, 236 F.2d 666 (1956), this Court had be- 
fore it the question whether a juvenile had the right 
to court appointed counsel to assist him in proceedings 
before the Juvenile Court. Recognizing that such pro- 
ceedings were not criminal in nature, this Court never- 
theless held that: 

"The ‘right to be heard! when personal 

liberty is at stake requires the effec- 

tive assistance of counsel in a juvenile 

court quite as much as it does in a 

criminal court." 98 U.S. App. D.C. at 

374, 236 F.2d at 669. 

Certainly, personal liberty is at stake here, 
and if appellant's right to a hearing is to be at all 
meaningful, he is entitled to the assistance of counsel. 


Just as in Shioutakon, supra, where the Court held that 


=430 — 


"the intelligence quotient of the child or the economi¢ 
| 

position of his family cannot be controlling" in de- 

termining whether he is to have the assistance of 


counsel, 98 U.S. App. D.C. at 375, 236 F.2d at 670, 


standing cannot be the determining factor in whether 


| 

| 

| 

so in parole revocation proceedings, a man's economic | 
| 

| 

| 

| 


he is to have the legal assistance necessary to make 


his hearing at all meaningful. 


CONCLUSION 
The appellant has alleged facts in the 

District Court which, if found to be true, would 
clearly constitute a violation of his rights under 
the due process clause of the Fifth Amendment to the 
United States Constitution and the provisions of the 
District of Columbia Code governing revocation of 
parole. Appellant's allegations to the effect that 
parole officers made an illegal entry into his place 
of abode, arrested him without a warrant, or any other 
legal authority, and forced him to accompany them to 
the offices of the Parole Board, combined with the 
parole revocation hearing at which he was not permitted 


to be represented by appointed counsel, raise questions 
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of material fact as to whether the circumstances under 
which appellant's parole was revoked so violated his 
rights as to warrant relief from the District Court. 
Wherefore, it is submitted that the order 
of the District Court granting appellee's motion to 


dismiss should be set aside and the case remanded to 


the District Court for a hearing to determine whether 
the procedure under which appellant's parole was revoked 
so violated his rights as to entitle him to release, or 


in the alternative, to a new parole revocation hearing. | 


Respectfully submitted, 


es 
/8/ Philip A. Gragan 
pA. Gragan . 


Attorney for Appellant 
(Appointed by The United 
States District Court) 


| 
CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoi 
Brief for Appellant was served on the United States 


Attorney this day of » 1962. 


Attorney tor Appellant 
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QUESTIONS PRESENTED 


‘In the opinion of the appellee the following questions are 
presented: 

‘1. In an injunctive action challenging parole revocation did 
not the District Court correctly grant appellee’s motion for 
summary judgment when appellant challenged his “arrest” as 
“legal”; without a warrant and without probable cause and 
where the record clearly demonstrates appellant was legally 
arrested after lawful interrogation by his parole officer pursu- 
ant to the parole agreement? 

‘9. Whether the Board of Parole, after informing appellant 
that he may be represented by counsel is required to assign 
counsel for an indigent parolee? 
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Argument: 

I. There Being No Genuine Issue Of Material Fact, The District 
Court Properly Granted Appellee’s Motion For Summary 
Judgment. 

Il. Appellant Is Not Entitled To The Assignment Of Counsel To 
Represent Him At His Revocation Hearing 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17360 


Lronarp J. BEASLEY, APPELLANT 
v. 


District or CoLuMBIA PARoLE Board, APPELLEE € 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTION 


The order of the District Court, granting Appellee’s motion 
to dismiss or in the alternative for Summary Judgment was 
entered on September 4, 1962. Appellant noted his appeal on 
September 19, 1962. The Jurisdiction of this Court is invoked 
under 28 U'S.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


Appellant Leonard J. Beasley, is a prisoner in the District 
of Columbia Reformatory at Lorton, Virginia having been 
sentenced on October 16, 1953, by the United States District 
Court for the District of Columbia to a term of from 42 months 
to 12 years and a fine of $310.00 for the importation, posses- 
sion andsaleof narcotics. (J.A.11and 15.) 

On August 3, 1960, he was released as a parolee under the 
control of the Attorney General or his authorized representa- 
tive. 24 D.C. Code 204 (J.A. 15). He was released on the 
conditions that he would make himself available for close 
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supervision and inspection. He signed a statement of condi- 
tions under which parole would be granted (J-A-20-21). This 
statement contained, among others, the following conditions: 
(5) that I will not, during the term of my parole, associate 
with any person or persons known to me to have a criminal 
record or be of bad reputation; (10) that I will promptly and 
truthfully answer all inquires directed to me by the Board of 
Parole, and cooperate to the best of my ability with the Board 
and its staff. I will carry out the instructions of my Parole 
Officer and will report as he directs. (J.A. 20 and 21.) 

On October 24, 1960, Howard Wood, appellant’s Parole Of- 
ficer visited appellant and he noted while conversing with him 
that he had a sleepy, dopey glazed eyed manner about him 
(J.A. 16). The next day it was learned from information given 
the Parole Officer Wood by Parole Supervisor, Allen M. Avery 
that appellant was living in the same house as John Owens, a 
convicted felon who was also on parole (J-A. 16). Asaresult 
of this information Parole Supervisor Avery requested that 
Parole Officers Wood and Swain visit appellant and request 
him to report to the Parole Board for an interview (J.A. 17). 
Appellant was visited by Wood and Swain and was asked to 
report to the Parole Office. Appellant voluntarily accom- 
panied Wood and Swain to the Parole Office (J.A. 17). . Ap- 
pellant by doing this was merely fulfilling his conditions for 
parole (J.A. 20 and 21). During the interview with the Parole 
Supervisor, appellant admitted that he was using drugs, @ 
short time later he also admitted this to the Parole Executive 
Mr. Hugh Rivers (J.A. 15 and 17-18). Again, by answering 
these questions he was merely doing what he had promised to 
do in his conditions of Parole namely answering all inquiries 
directed to him by the Parole Board promptly and truthfully. 

In view of appellant’s admissions that he was using narcotics 
and the fact that he was associating with persons known to 
have criminal records, a parole violation warrant was issued 
and he was taken into custody by the United States Marshals 
(J.A. 18). 

On February 10, 1962, the Parole Board conducted a parole 
revocation hearing. Appellant was informed that he could 
have an attorney present and that the Board would continue 
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his case and permit it to be heard in Washington in order to 
get an attorney if he desired. He elected to have the hearing 
without an attorney. (J.A. 22.) He admitted living in the 
same house with John Owens and that he knew John Owens 
to be a former convict. He also admitted to the Board that 
he had told both his Parole Officer and Mr. Rivers that he had 
been using narcotics. He stated that no force was used by his 
Parole Officer or Mr. Rivers when he made this admission. 
The Board found that, “there is no doubt about the fact that 
he did make the admission and there is no question about the 
fact that he was using drugs” (J.A. 26). His parole was 
revoked (J.A. 26). 


STATUTES INVOLVED 


Title 24, District of Columbia Code, Section 204, provides: 


Parole authorized —Conditions—Custody.—When- 
ever it shall appear to the Board of Parole that there is a 
reasonable probability that a prisoner will live and re- 
main at liberty without violating the law, that his re- 
lease is not incompatible with the welfare of society, and 
that he has served the minimum sentence imposed or 
the prescribed portion of his sentence, as the case may 
be, the Board may authorize his release on parole upon 
such terms and conditions as the Board shall from time 
to time prescribe. While on parole, prisoner shall 
remain in the legal custody and under the control of 
the Attorney General of the United States or his au- 
thorized representative until the expiration of the 
maximum of the term or terms specified in his sentence 
without regard to good time allowance. 


Title 24, District of Columbia Code, Section 205, provides: 


Violation of parole—Warrant—Arrest—Return to 
confinement.—If said Board of Parole, or any member 
thereof, shall have reliable information that a prisoner 
has violated his parole, said board, or any member 
thereof, at any time within the term or terms of the 
prisoner’s sentence, may issue @ warrant to any officer 
hereinafter authorized to execute the same for the retak- 
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ing of such prisoner. Any officer of the District of 
Columbia penal institutions, any officer of the Metro- 
politan Police Department of the District of Columbia, 
or any federal officer authorized to serve criminal proc- 
ess within the United States to whom such warrant 
shall be delivered is authorized and required to execute 
such warrant by taking such prisoner and returning or 
removing him to the penal institution of the District of 
Columbia from which he was paroled or to such penal 
or correctional institution as may be designated by the 
Attorney General of the United States. 


Title 24, District of Columbia Code, Section 206, provides: 


Revocation of parole after retaking—Hearing—New 
Parole-—When a, prisoner has been retaken upon & war- 
rant issued by the Board of Parole, he shall be given an 
opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board. At 
such hearing he may be represented by counsel. The 
Board may then, or at any time in its discretion, termi- 
nate the parole or modify the terms and conditions 
thereof. If the order of parole shall be revoked, the 
prisoner, unless subsequently reparoled, shall serve the 
remainder of the sentence originally imposed less any 
commutation for good conduct which may be earned by 
him after his return to custody. For the purpose of 
computing commutation for good conduct, the remain- 
der of the sentence originally imposed shall be consid- 
ered as a new sentence. The time a prisoner was on 
parole shall not be taken into account to diminish the 
time for which he was sentenced. 

In the event a prisoner is confined in, or as a parolee 
is returned to a penal or correctional institution other 
than a penal or correctional institution of the District 
of Columbia, the Board of Parole created by section 
7232 of title 18, U.S. Code, shall have and exercise the 
same power and authority as the Board of Parole of 
the District of Columbia had the prisoner been confined 
in or returned to a penal or correctional institution of 
the District of Columbia. 
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SUMMARY OF ARGUMENT 


The District Court properly granted appellee’s motion for 
summary judgment because appellant alleged no factual basis 
to support his complaint charging only an illegal arrest with- 
out a warrant and without probable cause. These general con- 
clusionary allegations standing alone are insufficient to with- 
stand summary judgment in view of the “prima facie” showing 
to the contrary in the affidavits of the appellees in the certi- 
fied record of this case. Even if there was an issue of fact there 
is no genuine issue of material fact. The mere allegation of 
an illegal arrest standing by itself does not constitute error 
upon which an appeal could be granted. Under these circum- 
stances there was no genuine issue of material fact and appel- 
lees would be entitled to a directed verdict on the available 
facts. 

Appellant was not entitled to have counsel appointed to 
represent him at his revocation hearing. This Court has held 
on several occasions that counsel need not be appointed in 
parole revocation hearings. Further, the parole board has 
no power to appoint counsel, nor does it have the funds to hire 
defense attorneys. There is no violation of appellant’s consti- 
tutional rights. The Fifth Amendment does not require the 
assignment of counsel. 

ARGUMENT 


I. There being no genuine issue of material fact, the District 
Court properly granted appellee’s motion for summary 
judgment 


Summary Judgment was properly granted to the appellee. 
Appellant raised no genuine issue of material fact. In appel- 
lant’s original complaint he alleges only that he was “arrested” 
in his home as a parole violator (J.A. 1).. In his amended com- 
plaint he alleges that he was arrested without a warrant and 
without probable cause* justifying arrest (J.A. 12). These 

*Probable cause is not necessary to arrest a parolee it is sufficient that 
you have reliable information that he has violated his parole conditions. 


2% D.C. Code 205. Cf. Stile v. Toomey, 110 F. Supp. 1, affirmed, 207 F. 
2a. 359. 
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bare allegations without more are insufficient to raise a mate- 
rial issue of fact.? 

(1) Appellant’s complaint was singularly based upon the 
general allegation of an illegal arrest without a warrant and 
without probable cause. 

(2) This general, conclusionary allegation was denied. 

(3) Accompanying appellee’s motion for summary judg- 
ment were affidavits pertaining to the entire proceeding from 
the time he was questioned concerning his parole violations: 
until his parole was revoked at his parole revocation hearing. 

This Court held in Riley v. Titus, 89 U.S. App. D.C. 79, 190: 
F. 2d 653, where the complaint described the appellee’s action 
only generally as “srbitrary” and “unlawful” without factual 
allegations in pleadings and affidavits showing more than re- 
mote references to conspiracy and threats, they were entitled 
to summary judgment. The Court went on to cite, Burns v. 
Spiller, 82 US. App. D.C. 91, 161 F. 2d 377, cert. denied, 332 
US. 792. “Though it [the complaint] characterizes appellee’s 
alleged conduct as wrongful, unlawful and malicious, it does 
not sufficiently disclose the conduct to enable a court to judge 
whether or not it was tortious.” 

General allegations in 2 complaint standing alone, are insuf- 
ficient to withstand a motion for summary judgment when 
there is a “prima facie” showing that no genuine issue of mate- 
rial fact exists. Chung Wing Ping, et al. v. Robert F. Ken- 
nedy, 111 US. App. D.C. 106, 294 F. 2d 785; Riley v. Titus, 
supra. 

Assuming, however, that there is an issue of fact as to the 
circumstances under which appellant was taken into custody, 
summary judgment should still be granted to the appellee 
since this is not a material issue of fact. In contemplation of 
law, appellant as a parolee, was not under arrest until after the 
violation warrant wasissued. His presence at the Parole Board 
Office, whether voluntary on his part or not was nothing more 
than conforming to the conditions of his parole agreement. 
The factual and legal tests regarding arrest in criminal cases 


*Statements as to facts in a partys’ motion, which are not in proper 
affidavit form, or which are set forth in his brief or memorandum cannot 
ordinarily be considered in support of that partys’ motion for summary 
judgment. Wittlin v. Gracalone, 81 App. D.C. 20, 154 F. 2d 20 (1946). 
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are totally inapposite in: the instant case. Appellant was « 
parolee not a free citizen. Whether appellant was under arrest, 
when he reported to the Parole Office in accordance with his 
conditions of parole, to report as directed, is of no legal signifi- 
cance. Nor is it of any legal significance whether or not the 
alleged arrest was legal or illegal. An illegal arrest standing 
by itself does not constitute error upon which an appeal can 
be granted. Cf. Frisbie v. Collins, 342 U.S. 519 (1952); Gillars 
v. United States, 87 U.S. App. D.C. 16, 182 F. 2d 962 (1950); 
Smith v. United States, D.C. Mun. App. 173 A. 2d 739 (1961). 

The purpose of this rule (56(c) F.R. Cr. Pro.) is to dispose 
of cases where there is no genuine issue of material fact, ever 
though an issue may be raised formally by the pleadings. 
Miller v. Miller, 74 App. D.C. 216, 122 F. 2d 209, 212 (1941). 
Appellant does not contend or allege that his answers of the 
questions, asked by his Parole Officers, again, in accordance with 
his conditions of parole, were coerced or the result of prolonged 
detention. Indeed he admits they were voluntarily given. He 
only suggests that he was unlawfully arrested* and therefore 
his “admissions” are inadmissible against him. 

There is no law in the District of Columbia that would make 
such a confession inadmissible. Hence even if there was an 
arrest and even if it were illegal it has no bearing on appellant’s 
parole revocation. Conceding all of appellant’s allegations as: 
true, then, the question of how appellant came into custody, 
has no legal probative force. To grant summary judgment it 
must appear that there is no substantive evidence on it (the 
tendered issue) * * * or conceding its truth it is without legal 
probative force. Whitaker v. Coleman, 115 F. 2d 305, 306 (5th 
Cir. 1940), also cited in Dewey v. Clark, 86 U.S. App. D.C. 137, 
142. The appellee submits that both elements are present ix 
this record. 

* Although the appellee strongly contends that appellant was never under 
arrest at any time prior to the warrant being issued, appellant as a parolee 
stands in no better position then any other citizen. And it is well settled 
law in the District of Columbia that a confession is admissible against a 
defendant whether the arrest was legal or illegal, if there is neither coercion 


or illegal detention in violation of Rule 5, F.R. Cr. Pro. Smith v. United 
States, 103 U.S. App. D.C. 48, 254 F. 2d 751. 
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TI. Appellant is not entitled to the assignment of counsel to 
represent him at his revocation hearing 


Appellant must readily admit that he was properly in- 
formed, at his Parole Revocation hearing, of his right to obtain 
counsel (J.A. 22). Apparently then it is his position that he 
has a right to have counsel assigned at a Parole Revocation 
hearing. Therefore, since this precise question is before this 
court now in numerous‘ cases, the appellees will adopt the 
argument presented by the appellees in their brief in John T. 
Neiswenter v. Richard A. Chappell, Chairman, United States 
Board of Parole, et al., Appeals Number 17,041. The argu- 
ment on this point starts at page 74 and ends on page 80 of 
the Appellees Brief.’ 

Although the statute involved in the Neiswenter: Brief is & 
Federal statute, 18 U.S.C. 4207 and in the instant case it is @ 
District of Columbia statute, 24 D.C. Code 206, the Federal 
and the District of Columbia Statutes may be construed iden- 
tically with respect to the right of counsel. See Robbins v. 
Reed, 106 U.S. App. D.C. 269 F. 2d 242 (1959). 

In brief appellee’s argument is: 24 D.C. Code 206 does not 
require the assignment of counsel. See Moore v. Reid, 100US. 
App. D.C. 378, 376, 246 F. 2d 654, 657 (1957); Fleming v. 
Tate, 81 US. App. D.C. 205, 206, 156 F. 2d 848. 

The Parole Board has no power to appoint counsel, nor does 
it have the funds to hire defense attorneys. Even if a court in 
the jurisdiction within which the penitentiary is located has 
jurisdiction to appoint counsel, courts outside the District of 
Columbia have held that there is no right even to retain coun- 
sel, and thus there would be no way of effectuating a holding 
by this Court requiring the assignment of counsel. 


“Andrew Louis Fitzpatrick v. Chappell, et al., Appeal Number 17,042; 
William Francis Leroy Williamson v. Chappell, et al., Appeal Number 17,- 
043; Larry T. Jamison v. Chappell, et al., Appeal Number 17,059; Robert E. 
Hyser v. George J. Reed, et al., Appeal Number 16,716. 

*7¢ the Court hears argument on this case prior to their “en banc” deci- 
sion in the case of John T. Neiswenter v. Richard A. Chappell, Appeal Num- 
ber 17,041, the appellees respectfully request that the question concerning 
the appointment of counsel at Revocation Hearings be submitted on their 
brief, pending the en banc decision. 
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This case is clearly differentiated from Shioutakon v. Dis- 
trict of Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 666 (1956), 
for the reason, inter alia, that case involved judicial 
proceedings. 

The Fifth Amendment does not require the assignment of 
counsel. Griffin v. Illinois, 351 U.S. 12 (1956), upon which 
appellant relies does not involve the issue of appointed counsel. 
It dealt with a situation in which the consequence of indigence 
was the inability to be heard in a Court of Law. 


CONCLUSION 


Where, it is respectfully submitted that.the decision of the 
District Court be affirmed. 


Davin C. AcHESoN, 
United States Attorney. 
Franx Q. NEBEKER, 
Rosert Brewer Norris, 
Rosert D. Devin, 
Assistant United States Attorneys. 


U.S, GOVERNMENT PRINTING OFFICE: 1963 


JOINT APPENDIX 


- Guited States Court of Appeats: 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,360 


LEONARD J. BEASLEY, 


DISTRICT OF COLUMBIA PAROLE BOARD, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the District of Columbia Circuit 


FEE’ Nov 30 1962 


Motion for Mandatory Injunction Under Section 4207, 
Title 18, U.S. Code, Filed March 28, 1962 


Affidavit in Support of Application to Proceed in Forma 
Pauperis, Pursuant to Section 1915 Title 28, 
U.S. Code, Filed March.28, 1962. 
Motion for Summary Judgment, Filed April 18, 1962 
Affidavit of Garland M. Keeney -- Exhibit #1 


Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment, ly tie 


Statement of Material Facts as to Which There is No Genuine 
Issue Pursuant to Rule 9(h), Filed April 18, 1962 


Order Appointing Philip A, Cragan, Filed April 25, 1962 
Stipulation Extending Time for Responsive Pleading to 


Defendant's Motion for Summary Judgment, or for 
Filing an Amended Complaint , Filed.May. 18, 1962, 


Amended Complaint for seers cara Filed 


June 22, 1962 


Motion to Dismiss or in the Alternative for cay sen me 
Filed July 3, 1962 


Government's Exhibit No. 1 -- Affidavit of Garland M. Keeney 
Government's Exhibit No. 2 -- Affidavit of Howard G. Wood 
Government's Exhibit No. 3 -- Certificate of Parole 


Statement of the Conditions under which this Parole is 
Granted 


Government's Exhibit No. 4 -- Report of the Hearing of the 
Defendant Leonard Beasley, #17929, an Inmate of the 
D.C. Reformatory at Lorton, Va., Before the D.C. Parole 
Board on February 10, 1961 . = - . . 


Memorandum of Points and Authorities in Support of Motion to 
Dismiss or in the Alternative for Summary aoe Filed 
July 3, 1962 C roo ¢ 5 


Statement of Material Facts as to Which There is No Genuine 
Issue Pursuant to Rule 9(h) ° 


Statement Pursuant to Rule 9(h) of Material Facts as to Which 
There is a Genuine Issue, Filed July 11, 1962 


Memorandum of Points and Authorities in Opposition to Motion to 
Dismiss or in the Alternative for Summary Judgment 


Memorandum, Filed August 13, 1962 
Order Granting Defendant's Motion to Dismiss, Filed ont. 4, "1962 
Notice of Appeal, Filed September 19, 1962 


1 
JOINT APPENDIX 
[Filed March 28, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LEONARD J. BEASLEY 
vs C.A. 1009-62 


D.C. PAROLE BOARD 


MOTION FOR MANDATORY INJUNCTION 
UNDER SECTION 4207, TITLE 18, U.S. 
CODE 


Comes now Petitioner, Leonard J. Beasley, and moves this hon- 
orable court to grant Petitioner relief he seeks for the following reason. 

Petitioner is now being held illegally by the officials at the Lorton 
Reformatory at Lorton, Va. without probable cause of any kind. The D.C. 
Parole Board used only hearsay evidence received from a witness who 
had been judged of unsound mind by the United States District Court Judge, 
Judge Youngdahl. 

The petitioner, Leonard J. Beasley was sentenced in the United 
States District Court for the District of Columbia on October 16, 1953 to 
a term of 42 months to 12 years, and a fine of $310.00 for Sales of Nar- 


cotics Drugs. On August 3, 1960 petitioner was granted parole and was 
released. After 83 days on Parole the petitioner was arrested in his home 
on October 25, 1960, as a Parole Violator. He was jailed again after he 
appeared before the Board for a Parole revocation hearing, whieh took 
place on November 17, 1960. Petitioner requested counsel and informed 
the Board that the charges were untrue and that he could prove his inno- 
cense. Petitioner claims that one John Owens had come to his iome and 
took money from his pocket on the night of October 24, 1960. Petitioner 
has a witness that this actually took place. This witness nOWeNer being 
a police officer. On Sunday, October 23, 1960, at 13th & H Streets, N.E., 
Washington, D. C. petitioner protested that the complaint was a after 
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the Police officer told petitioner to have one John Owens arrested, which 
took place on Monday, October 24, 1960. 

Petititioner was advised of his right to counsel. Before and after 
he said he desired a lawyer but was without funds to hire an attorney, 
and that counsel could get the witness, on the petitioner's behalf. 

The United States Court of Appeals for the District of Columbia 
had this to say: "This court evinced displeasure with the Board of Pa- 
role actions in not following its decisions in this field. Citing Glenn V. 
Reed. 289 F. 2d 462; Hurley V. Reed, 288F. 2d 844; and Robbins V. Reed, 
269 F. 2d 242, indicating as follows: ‘The Parole Board apparently still 
has the notion, which we criticized in Fleming V. Tate, that revocation 
hearings are mere formalities, and the result a foregone conclusion. As 
long as the Board evidences this philosophy by denying fundamental pro- 
cedural safe guards, we will be compelled to order new hearings, and, in 
cases of grievous injustice to order such further relief as the circum- 
stances may warrant. See, for example, Glenn V. Reed. Supra.” 

The Robbins case involved the first interpretation by this Court 
of Appeals of Section 4207, Title 18, U.S. Code. The prior cases in- 
volved interpretations of the District of Columbia Code, although it is 
true, as pointed out by this Court, that it has construed language almost 
identical to the present federal statute in Fleming V. Tate. However, we 
do believe that an important point of distinction is the fact that following 
the Fleming case the District of Columbia Code was amended to follow 
that case but the United States code remained untouched. Subsequent to 
the Robbins case, which essentially held that the District of Columbia 
Courts gave jurisdiction to hear declaratory judgments and mandatory 
injunctions suits brought by prisoners confined, who are attacking a Pa- 
role Board decision: On NOVEMBER 9, 1961,the court of appeals for 
the District of Columbia affirmed the District Courts order. That Court 
held that the words in the statute to the effect that "a prisoner shall be 
given an opportunity to appear" includes the right to present voluntary 


witnesses on his behalf, citing its previous decision in Fleming V. Tate. 
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156 F. 2d 848. Petitioner was denied counsel at his revocation hearing 
on February 10, 1961, after petitioner had informed the Board on Novem- 
ber 17, 1960, that he desired a lawyer but was without funds to hire an 


attorney, and so the hearing was held without an attorney, and Dose 


witnesses were never called on his behalf. 

Petitioner's action in this injunction presents a case or contro- 
vert between himself and the Board. Should the evidence sseanlial peti- 
tioners case, the District Court could declare the revocation invalid. In 
which event his continued detention would not be supported by the present 
order of the Board. Brownell V. Tom We Shung, 352 U.S. 180. As apel- 
lees frankly points out, the court of appeals for the Fifth Circuit, in which 
Circuit appellant is confined, has held in Howell V. Hiatt, 199 F. 2d 584 
(1952). That an attack upon the validity of a Parole revocation order 
must be made by an action against the Board itself in the District of 
Columbia and not by habeas corpus proceedings against the Warden. "On 
the jurisdiction issue the Board points out that the administrative pro- 
cedure act, 95, U.S.C. 1009 (1952) upon which appellant relies, excludes 
review of agency action which is by law committed to agency discretion; 


therefore, they say, the determination of the Parole Board is not subject 
to review. Since the applicable statute commits revocation of Parole to 
the Board's discretion. The United States Court of appeals stated: We 
assume the discretion applies to the action taken as well as to its timing; 
but when revocation ensues upon a failure to comply with statutory pro- 
cedural rights there is no discretion to revoke Parole. The Board says 
that the petitioner could have his adequate remedy at ‘law by filing a Writ 
of Habeas Corpus in the Northern District of Virginia. Which is without 
jurisdiction in this case. Petitioner's case is with the foregoing, the re- 
cent decision of the United States Court of Appeals for the District of 
Columbia. Hurley V. Reed, decided February 2, 1961, 288, F 2d 844, 
Moore V. Reid, 100, U.S. App. D.C. 373, 246 F. 2d 654. Glenn V. Reed, 
289 F. 462, Fleming V. Tate 156 F. 2d 848. 
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/s/ Leonard J. Beasley 
Petitioner } 


Subscribed and sworn to before me 
this 22 day of March 1962. 


/s/ Clay A. Cupps 
Notary Public 


Leave to file without 
prepayment of costs Granted 


/s/ John J. Sirica. 
Judge 


[Filed March 28, 1962] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED IN FORMA PAUPERIS-PURSUANT 
TO SECTION 1915 TITLE 28 U.S. CODE 
I Leonard J. Beasley being first duly sworn according to law on oath, de- 
pose and say that I am the Petitioner in the above entitled cause and say 
that I am in support of my application for leave to proceed in Forma 
Pauperis in said cause states as follows: 
1. That Iam an adult citizen of the United States and a bonafide 

resident of the District of Columbia. 

_ That because of my poverty, Iam unable to pay the costs of 
said action, and that I am unable to retain or pay an attorney 
to prosecute this cause of action, and appear in proper person, 
requesting appointment of counsel to represent my rights and 
interest. 

3. That Iam unable to give security for the same. 
4. That I honestly believe that I am entitled to the redress I seek. 

. That I believe the rights of other persons will not be prejudiced 


should the Court grant this application. 


/s/ Leonard J. Beasley 
Petitioner 


Subscribed and sworn to before me 
this 22 day of March 1962 


/s/ Clay A. Clupps | 
Notary Public 


[Proof of Service] 


[Filed April 18, 1962] 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by its attorney, the United States Attor- 
ney for the District of Columbia, and moves this Court for summary 
judgment on the ground that there exists no genuine issue of material 
fact and that the defendant is entitled to judgment as a matter of law. 

Attached hereto and made a part of this motion is the affidavit of 
Garland M. Keeney, Chief Parole Officer of the Board of Parole for the 
District of Columbia, identified as defendant's Exhibit No. 1. | 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 
/s/ Robert H. Norris 
Assistant United States Attorney 


[Certificate of Service] | 


[Filed April 18, 1962] GOVERNMENT'S EXHIBIT NO. 1 


AFFIDAVIT 


This is to certify that I, Garland M. Keeney, have reviewed the 
records of the Board of Parole in the case of Leonard J. Beasley, Regis- 
ter No. 17929, in my capacity as Chief Parole Officer of the Board of 
Parole for the District of Columbia, and these records reveal the following 
information: 

Leonard J. Beasley was originally sentenced in the United States 
District Court for the District of Columbia on October 16, 1953, to a term 
of 42 months to 12 years and $310.00 fine for Importation, Possession and 
sale of Narcotics (3 cases). 

Beasley became eligible for parole on April 15, 1957, and appeared 
before the Board on April 11, 1957, at which time his application was de- 
nied. On January 18, 1960, subject was granted a re-hearing before the 
Board effective in April, 1960. On July 28, 1960, parole was granted and 
subject was released under supervision on August 3, 1960, with 2 maximum 
expiration date of October 15, 1965. 

While Beasley was under parole supervision of this Board, he vio- 
lated his conditions of parole, namely: (1) He failed to refrain from using 
narcotics. Subject admitted using drugs before his supervising parole 
officer, Mr. Howard G. Wood, and Mr. Hugh F. Rivers, Member and Pa- 
role Executive of the Board of Parole, and had numerous needle marks 
on his arms; (2) Subject associated with persons known to have criminal 
records. He was living at the same house with one John Owens, who was 
at that time on parole under the supervision of Parole Officer Clarence 
L. Swain. Subject admitted associating with Jackie Johnson, a well known 
addict. 

As a result of the afore-mentioned violations the Board of Parole 
on October 25, 1960, issued a warrant charging subject with violations of 
his parole conditions. On October 25, 1960, he was taken into custody as 
a parole violator. At that time subject owed this Department approxi- 
mately 1899 days. 


On February 10, 1961, subject appeared before the Board of Pa- 
role to answer the charge of parole violations. He was informed by the 
Board of his right under the law to be represented by counsel and replied 
that he waived his right to counsel. Subject then received a hearing on 
the violations of parole conditions with which he was charged. It was or- 
dered that his parole be revoked. This order of revocation of parole was 
entered by the Board of Parole in accordance with Section 206, Title 24, 
D.C. Code. | 


| 
| 
/s/ Garland M. Keeney | 
Chief Parole Officer | 


[Jurat dated April 4, 1962] 


[Filed April 18, 1962] | 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT | 


The pertinent facts in this case are set forth in the defendant's 
statement of material facts as to which the defendant contends there is 
no genuine issue. | 

Once again, in less than a year's time, the plaintiff claims that he 
is "being held illegally by the officials at the Lorton Reformatory" be- 
cause the "D.C. Parole Board used . . . hearsay evidence" to support its 
decision to revoke his parole on February 10, 1961.2/ | 


1/ Civil Action No. 1710-61, in which the defendant's motion to dis- 
miss or for summary judgment was granted and the complaint dis- 
missed with prejudice. The plaintiff then petitioned the United 
States Court of Appeals for the District of Columbia Circuit for 
leave to appeal in forma pauperis. Misc. No. 1752. On October 
24, 1961, “the petition for leave to prosecute an appeal eae 
prepayment of costs [was] denied." 


24 D.C. Code § 206 requires that when a prisoner has been re- 
arrested upon a warrant issued by the Board of Parole, he shall be given 
an opportunity to appear before the Board and at such hearing he may be 
representedby counsel. As set forth in the affidavit of Garland M. Keeney, 
Chief Parole Officer, the plaintiff was informed by the Board of Parole 
of his right to be represented by counsel, but the plaintiff waived this 
right 2/ Thereafter, a hearing was held on the violations of his parole 
with which he was charged. 

The plaintiff alleges that the decision to revoke his parole was 
predicated upon hearsay evidence. With a view toward this contention, 
it should not go unobserved that the plaintiff does not allege that the 
Board acted on no evidence,but rather on "hearsay evidence", the credi- 
bility of which he apparently brings under attack in this action. The rules 
of evidence are not strictly enforced at Board hearings. Fleming v. Tate, 
81 U.S. App. D.C. 205, 156 F 2d 848 (1946). In any event, it is well recog- 
nized that the Courts will not re-examine the Board of Parole determina- 
tions of fact or judgment nor will the Courts weigh the evidence in sup- 
port of these determinations. Losieau v. Hunter, 90 U.S. App. D.C. 85, 
193 F. 2d 41 (1951); approved in Jay v. Boyd, 351 U.S. 345, 354 (1956). 
The Board was required to "ascertain the facts, and decide what effect 
should be given them. Its discretion in continuing or revoking parole is 
uncontrolled." (Emphasis supplied) Fleming v. Tate, supra, at 207. 

See also 24D.C. Code § 206. 
Conclusion 

WHEREFORE, it is respectfully submitted that the instant motion 

for summary judgment should be granted. 


2/ _- Unlike the plaintiff's earlier action’ (see footnote 1. supra), he 
admits that he was “advised of his right to counsel." He does not 
state, however, that he waived this right.at his hearing on February 
10, 1961. og Mea 
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| 
| 
/s/ David C. Acheson | 
United States Attorney | 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney | 


/s/ Joseph M. Hannon | 
Assistant United States Attorney’ 


/s/ Robert B. Norris 
Assistant United States Attorney 


[Filed April 18, 1962] | 
A'TEMENT OF MATERIAL FACTS AS TO WHICH THERE 


STATEMENT OF MATERA SSUANT TO RULE 9(h) 


IS NO GENUINE ISSUE PURSUANT TO RULE 9 (h) 
The defendant contends that there is no genuine issue as to the fol- 
lowing material facts: | 
1. On October 16, 1953, the plaintiff was sentenced in the United 
States District Court for the District of Columbia to a term of imprison- 
ment of 42 months to 12 years anda $310.00 fine for importation, pos- 
ae and sale of narcotics (three cases). 

. On July 28, 1960, parole was granted and the plaintiff was re- 
leased under Board supervision on August 3, 1960, with a ae ex- 
piration date of October 15, 1965. | 

3. Because of certain violations of his parole, and more particu- 
rary set forth in the attached affidavit of Garland M. Keeney, Chief 
Pardle Officer, the Board of Parole on October 25, 1960, issued a warrant 
charging the plaintiff with violations of his parole conditions. The warrant 
was executed on the same day and the plaintiff was taken into custody as 
a parole violator. At that time, the plaintiff owed the Board of Pardle 

approximately 1,899 days. 

4. On February 10, 1961, the plaintiff appeared before the Board 

of Parole and after a hearing, the Board revoked the plaintiff's | parole. 
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/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Robert B. Norris 
Assistant United States Attorney 


[Filed April 25, 1962] 


ORDER 


Upon consideration of the request of Leonard J. Beasley, petitioner, 
for the assistance of counsel and for an extension of time in which to re- 
ply to the Defendant's Motion for Summary Judgment, it is this 25th day 
of April 1962, 

ORDERED that Philip A. Cragan is requested to represent Leonard 
J. Beasley in this matter. 

FURTHER ORDERED that the time in which the petitioner may re- 
ply to the defendant's Motion for Summary Judgment is hereby extended 
for a period of 30 days. 


/s/ R.B. Keech, 
Judge 


[Filed May 18, 1962] 


STIPULATION EXTENDING TIME FOR RESPONSIVE PLEADING 
TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, OR: FOR 
FILING AN AMENDED COMPLAINT 


____CILING AN AMENDED C—O 


It is hereby stipulated and agreed by and between the undersigned, 
counsel for the parties to this action, that the time within which the plain- 
tiff may file his reply, opposition or other responsive pleading to the de- 
fendant's Motion for Summary Judgment shail be and hereby is extended 
to and including June 25, 1962. 

It is also stipulated and agreed that the plaintiff may, within such 
time, file an amended complaint herein. 

/s/ Philip A. Gragan 
Attorney for Plaintiff 


/s/ Robert B. Norris | 
Assistant United States Attorney 
Let this be filed Attorney for Defendant 


/s/Pine, J 


[Filed June 22, 1962] 
AMENDED COMPLAINT FOR MANDATORY INJUNCTION 


eee 

1. This Court has jurisdiction of this proceeding under the pro- 
visions of Sections 11-305 and 11-306 of the District of Columbia Code 
(1961 ed.). | 

2. The plaintiff, Leonard J. Beasley, is being held in the District 
of Columbia Reformatory at Lorton, Virginia, upon order of the; ‘defendant, 
the District of Columbia Parole Board (hereinafter referred to as the 
Board). | 

3. On or about October 16, 1953, the United States District Court 
for the District of Columbia, sentenced the plaintiff to the custody of the 
Attorney General for a term of from 42 months to 12 years, and a fine of 
$310.00. | 
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4. On or about August 3, 1960, plaintiff was released on parole 
from the District of Columbia Reformatory, Lorton, Virginia. 

5. On or about October 25, 1960, plaintiff was arrested without a 
warrant and without any probable: cause justifying an arrest. Said arrest 
took place at about 8:45 A.M. on October 25, 1960 and was carried out by 
Howard G. Wood and Clarence L. Swain, probation officers for the Board. 
This arrest was accomplished after an illegal entry on the part of said 
Howard G. Wood into a room occupied by the plaintiff at 709 E Street, 

N. E., plaintiff at the time not being in the room. 

6. Plaintiff was taken against his will to the offices of the Board 
where he was questioned. During this questioning, the plaintiff made cer- 
tain damaging statements regarding his alleged use of narcotics, the truth 
of which he now denies. At the same time, plaintiff was forced to submit 
against his will to an examination of his person by members of the nar- 
cotics squad of the District of Columbia Police Department. Only after 
these damaging statements had been made by the plaintiff and after the 
examination was a warrant issued for the arrest of the plaintiff. 

7. On February 10, 1961, plaintiff was brought before the Board at 


the D.C. Reformatory at Lorton, Virginia and was told that the primary 


charge against him for violation of his parole was that he had been using 
narcotics and that he had admitted the use of such narcotics to a member 
of the Board. 

8. Plaintiff was not furnished counsel by the Board at this hearing 
nor was he offered counsel by the Board. 

9. Plaintiff was later notified of the purported revocation of his 
parole and has since been confined at the D.C. Reformatory, Lorton, 
Virginia. 

10. Section 24-205 of the District of Columbia Code (1961 ed.) pro- 
vides: 
"If said Board of Parole, or any member thereof, 
shall have reliable information that a prisoner has violated 
his parole, said board, or any member thereof, at any time 
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within the term or terms of the prisoner's sentence, may 
issue a warrant to any officer hereinafter authorized to 
execute the same for the retaking of such prisoner. Any 
officer of the District of Columbia penal institutions, any 
officer of the Metropolitan Police Department of the Dis- 
trict of Columbia, or any federal officer authorized to 
serve criminal process within the United States to whom 
such warrant shall be delivered is authorized and re- 
quired to execute such warrant by taking such prisoner 


and returning or removing him to the penal institution 

of the District of Columbia from which he was paroled 

or to such penal or correctional institution as may be 

designated by the Attorney General of the United States.” : 

Plaintiff's arrest on October 25, 1960 was in clear violation of this 
statutory provision as plaintiff was arrested without a warrant after an 
illegal entry into his place of abode. | 

11. At the revocation hearing conducted by the Board on February 
10, 1961, the bulk of the evidence used against plaintiff was information 
obtained illegally from the plaintiff after his illegal arrest on October 
25, 1960. | 

12. In addition, the procedures pursuant to which plaintiff's parole 
was revoked denied plaintiff a fair, meaningful and adequate opportunity 
to appear as required by law and deprived plaintiff of rights guaranteed 
to him by Section 24-206 of the District of Columbia Code, and by the 
Fifth and Sixth Amendments to the Constitution of the United States. 

WHEREFORE, plaintiff respectfully prays that the Court: 

1. Review the circumstances under which the plaintiff was arrested 
and the hearing and action of the Board in connection with the above mat- 
ters. | 

2. Declare such arrest, hearing and action to be invalid. | 

3. Issue a mandatory injunction against said Board ordering that 


plaintiff be released forthwith from the District of Columbia Reformatory 
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at Lorton, Virginia, and be restored to freedom. 
4. Grant such other and further relief as may be proper and ap- 
propriate. 
/s/ Philip A. Gragan 
701 Union Trust Building 


Washington 5, D. C. 
Attorney for plaintiff 


[Verification] 
[Jurat dated June 21, 1962] 


[Filed July 3, 1962] 


MOTION TO DISMISS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 
Comes now the defendant by its attorney, the United States Attorney 
for the District of Columbia, and moves this Court to dismiss the amended 
complaint on the ground that it fails to state a claim upon which relief can 
be granted, 
Or, in the alternative, the defendant moves this Court for summary 
judgment on the ground that there exists no genuine issue of material 
fact and that the defendant is entitled to judgment as a matter of law. 
Attached hereto and made a part hereof is the affidavit of Garland 
M. Keeney, filed herein on April 18, 1962, identified as Government's 
Exhibit No. 1; the affidavit of Howard G. Wood, the plaintiff's Parole Of- 
ficer, identified as Government's Exhibit No. 2; the certificate of parole 
of the District of Columbia Parole Board issued to the plaintiff upon his 
release on August 3, 1960, identified as Government's Exhibit No. 3; and 
a certified copy of the transcript of the plaintiff's parole revocation hear- 
ing on February 10, 1961, identified as Government's Exhibit No. 4. 
/s/ David C. Acheson 
United States Attorney 


[Certificate of Service] /s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Robert B. Norris 
Assistant United States Attorney 


[Filed July 3, 1962] GOVT'S EXHIBIT NO. 
AFFIDAVIT 


This is to certify that I, Garland M. Keeney, have reviewed the 
records of the Board of Parole in the case of Leonard J. Beasley, Regis- 
ter No. 17929, in my capacity as Chief Parole Officer of the Board of 
Parole for the District of Columbia, and these records reveal the follow- 


ing information: 

Leonard J..Beasley was originally sentenced in the United States 
District Court for the District of Columbia on October 16, 1953, to a 
term of 42 months to 12 years and $310.00 fine for Importation, Possession 
and Sale of Narcotics (3 cases). 

Beasley became eligible for parole on April 15, 1957, and pene 
before the Board on April 11, 1957, at which time his application was de- 
nied. On January 18, 1960, subject was granted a re-hearing before the 
Board effective in April, 1960. On July 28, 1960, parole was granted and 
subject was released under supervision on August 3, 1960, with a maxi- 
mum expiration date of October 15, 1965. 

While Beasley was under parole supervision of this Board, he vi- 
olated his conditions of parole, namely: (1) He failed to refrain from 
using narcotics. Subject admitted using drugs before his supervising 
parole officer, Mr. Howard G. Wood, and Mr. Hugh F. Rivers, Member 
and Parole Executive of the Board of Parole, and had numerous needle 


marks on his arms; (2) Subject associated with persons known to have 
criminal records. He was living at the same house with one John Owens, 
who was at that time on parole under the supervision of Parole Officer 
Clarence L. Swain. Subject admitted associating with Jackie Johnson, 
a well known addict. | 

As a result of the afore-mentioned violations the Board of Parole 
on October 25, 1960, issued a warrant charging subject with violations 
of his parole conditions. On October 25, 1960, he was taken into custody 
as aparole violator. At that time subject owed this SEES approxi- 
mately 1899 days. 
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On February 10, 1961, subject appeared before the Board of Parole 


to answer the charge of parole violations. He was informed by the Board 
of his right under the law to be represented by counsel and replied that 
he waived his right to counsel. Subject then received a hearing on the 
violations of parole conditions with which he was charged. It was ordered 
that his parole be revoked. This order of revocation of parole was en- 
tered by the Board of Parole in accordance with Section 206, Title 24, 
D.C. Code. 

/s/ Garland N. Keeney 

Chief Parole Officer 
[Jurat dated April 4, 1962] 


[Filed July 3, 1962] GOVT'S EXHIBIT NO. 2 
AFFIDAVIT 


I, Howard G. Wood, have reviewed the records of the Board of Pa- 
role in the case of Leonard J. Beasley, Register No. 17929, in my capa- 
city as Field Parole Officer of the Board of Parole for the District of 
Columbia, and certify that these records reveal the following: 

On October 18, 1960, the subject, Leonard J. Beasley, called the 
undersigned and stated that he had moved to 709 "E" Street, N.E. He 
gave the landlady's name as "Ann Lay". Six days later on October 24, 
1960, the undersigned visited the subject at his new address. It was noted 
while conversing with subject that he had a sleepy, dopey, glazed eyed 
manner about him. The next day, on October 25, 1960, while discussing 
this matter with Parole Supervisor Allen M. Avery, it was learned that 
the subject was living in the same house that was also occupied by a 
John Owens, who was on parole under the supervision of Parole Officer 
Clarence L. Swain. Due to the fact that parolees are not allowed to asso- 
ciate with persons known to have criminal records, this matter was also 
brought to the attention of Parole Officer Swain. Mr. Swain is no longer 
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a Field Parole Officer but has been promoted to another unit. | 
The Board of Parole received reliable information that John H. 
Owens had violated conditions of his parole and on September 26, 1961, 
issued a warrant for violation of parole. This warrant was placed as a 
detainer at Saint Elizabeths Hospital, where John Owens is presently con- 
fined. | 
At the request of the Parole Supervisor, Mr. Swain and the under- 
signed made a visit to 709 "E" Street, N.E. at about 9:45 A.M. on the 
morning of October 25, 1960. We knocked on the door and were admitted 
by 2 man named Odell Ware. Two other occupants were in the basement 
of this house and they came upstairs to the first floor. They identified 
themselves as "Ann Lay" and John Owens. Odell Ware was asked if 
Leonard Beasley was home. Mr. Ware stated he would look upstairs and 
see. He went to the second floor and returned, saying that Beasley was 
not home. However, the undersigned asked Mr. Ware if it was all right 
to go up the stairs and call Beasley. He (Ware) said it was okay. At the 
top of the stairs the undersigned saw Leonard Beasley shaving in the 
bathroom. This man was requested to report to the Parole Office in or- 
der to be interviewed by Parole Supervisor Allen M. Avery. The subject 
voluntarily accompanied Mr. Swain and the undersigned to the office. He 
was not under arrest but volunteered to accompany us to the office. 
Neither Mr. Swain nor the undersigned have the authority to make ar- 
rests. 


During the interview with the Parole Supervisor, the subject ad- 
mitted that he was using drugs and he allowed the Parole Supervisor and 
the undersigned to look at his arms. Beasley's arms, particularly his 
left arm, had numerous black needle mark scabs on and around his large 
blood vein at the elbow joint. There were other fresh marks which were 


reddish in color. Subject's arms showed a marked difference soma when 
they were inspected on two other occasions, September 13, 1960, and 
September 29, 1960. On these two occasions his arms were free of any 
type of needle mark or puncture. The subject also voluntarily agreed to 
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let a policeman from the Narcotic Squad look at his arms. Officer 
Kernitsky of the Narcotic Squad positively identified these marks as being 
associated with drug addiction. It was estimated that the subject had 
about thirty or forty marks on the two arms combined. 

A short time later the subject was taken before the Parole Execu- 
tive, Mr. Hugh F. Rivers, and the subject again: admitted he was using 
narcotics. Moreover, the subject stated he had become depressed be- 
cause he lost his job and that two girls living at 3113 - 13th Street en- 
ticed him into drug addiction. According to Beasley, one girl was a red- 
head, light-skin colored girl named "Jackie". 

In view of this man's admission that he was using narcotics and 
associating with persons known to have criminal records, a parole vio- 
lation warrant was issued and the U.S. Marshals took this man into cus- 
tody. 

On October 25, 1960, we made no illegal entry into this man's home 
nor was he placed under arrest until the warrant was executed by the U.S. 
Marshal. Leonard Beasley was requested to accompany the parole of- 
ficers to the Parole Department. Moreover, he was not threatened or 
coerced in any way at all and information given by him was on a volunteer 
basis. 


/s/ Howard G. Wood 
Parole Officer 


[Surat dated June 27, 1962] 


[Filed July 3, 1962] 
BOARD OF PAROLE 
DISTRICT OF COLUMBIA 


Certificate of Parole 


June 26, 1962 
I hereby certify that this is a true and accurate copy, 
of the Certificate of Parole issued in the case of Leonard > 
J. Beasley, Register No. 17929. 


/s/ Richard L. Collins 
Secretary to the Board 


KNOW ALL MEN BY THESE PRESENTS: 

It having been made to appear to the Board of Parole that Leo 
Beasley, Register No. 17929 an inmate in the D.C. Reformatory, Lorton, 
Virginia, is eligible to be paroled, and that there is a reasonable proba- 
bility that said inmate will remain at liberty without violating the laws 
and it being the opinion of the Board of Parole that the release of this in- 
mate is not incompatible with the welfare of society, it has therefore been 
ORDERED by the Board of Parole that the said inmate be RELEASED ON 
PAROLE from the said D.C. Reformatory, Lorton, Virginia on August 3, 
1960, and be permitted to go to Washington, D.C. and that said inmate 
remain within the limits of the District of Columbia until October 15, 

1965, or until other action may be taken by the Board of Parole. 

BE IT ALSO KNOWN that this ORDER OF PAROLE is granted upon 
condition that the said inmate has agreed to observe and perform all and 
singular the rules and covenants shown on reverse side of this certificate, 
all of which are hereby made and agreed to be conditions precedent to 
said inmate's release. 

Given under the hands and seal of the Board of Parole this 29th 


day of July, nineteen hundred sixty. | 
BOARD OF PAROLE 


SEAL /s/ Herbert J. Jacobi, Chairman 
/s/ George G. Jefferson, Member 
BOARD OF PAROLE: /s/ Hugh F. Rivers, Member 


The above named inmate was released on the 3 day of August, 1960. 
/s/ P. F. Pegalew, Superintendent 
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STATEMENT OF THE CONDITIONS 
UNDER WHICH THIS PAROLE IS GRANTED 


This Certificate of Parole shall not become operative until the 
following conditions are agreed to by the inmate: 


1. That I will report immediately upon my release to the Washing- 


ton Office of the Board of Parole for my final instructions. That I will 
next report immediately to my Parole Adviser Reverend Monsigner 
George Cingrest, 1715 - 15th Street, N.W. in person and notify the Parole 
Board of that fact upon the form provided for that purpose. 

2. That I will not go outside the parole limits fixed in the Certifi- 
cate of Parole without first obtaining the approval in writing of the Board 
of Parole. 

3. That I will, between the first and sixth days of each succeeding 
month, until my final release, make a full and truthful written report to 
the Board of Parole, East Administration Building, 300 Indiana Ave., N.W. 
Washington, D.C. upon the form provided for that purpose, and that I will 
submit each such report to my Parole Adviser for certification and mail- 
ing. 

4. That I will not drink whiskey, beer, gin, wine or other intoxi- 
cating beverages, use narcotic drugs nor frequent places where the fore- 
going are sold, dispensed, or used unlawfully. 

5. That I will not, during the term of my parole, associate with 
any person or persons known to me to have a criminal record or be of 
bad reputation. 

6. That I will surrender to my parole officer immediately after 
release any motor vehicle license which I had in my possession at the 
time of my conviction and sentence. I will not make any application for 
a motor vehicle license or for any license which would permit me to 
carry firearms of any nature, until the expiration of the sentence upon 
which I am being paroled or released for good conduct, without the per- 
mission of my parole officer. If while on parole I carry firearms of 
any nature or drive a motor vehicle without a valid license, it will be 


considered a violation of parole. | 

7. That I will not engage in any illegal or illegitimate business. 

8. That I will in all respects conduct myself honorably, make dili- 
gent efforts to find and maintain employment and to support my family 
to the best of my ability during my parole term. | 

9. That I will not change my place of residence or pronioyateat 
without first obtaining the approval of my Parole Officer, and that I will 
keep my Parole Officer informed at all times as to where I reside and as 
to where I can be reached. 

10. That I will promptly and truthfully answer all inquiries directed 
to me by the Board of Parole, and cooperate to the best of my ability 
with the Board and its Staff. I will carry out the instructions of my Pa- 
role Officer and will report as he directs. 

11. That I will not marry without consulting with and obtaining the 
permission of the Parole Board, nor will I live with any woman not my 
lawful wife. | 

12. That, if at the time of my release, or at any time during my 
parole term, Iam infected with a social disease, I agree to take regular 
treatment for same and continue such treatment until cured. | 

13. That I will live and remain at liberty without violating | the law 
and report to the Parole Board any arrest or serious difficulty in which 
I may become involved. | 

14. I recognize that I have been released subject to a specified pa- 
role plan and that failure of such plan in any essential particular may, 
in the discretion of the Board, be regarded as a violation of pera con- 
ditions. 

15. That I do solemnly promise and agree to abide by the ecome 


conditions and hereby acknowledge that my failure to comply with any 


one of them may be considered a violation of my parole for which I am 
subject to be returned as a parole violator. 


Dated 8-1, 1960 /s/ Leonard J. Beasley __ 
Witnesses: /s/ T. M. Webb Register Number 17929 
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[Filed July 3, 1962] GOVT'S EXHIBIT NO. 4 
LEONARD BEASLEY, #17929 tat 
Report of the hearing of the above-named subject, an inmate of the D.C. 
Reformatory at Lorton, Virginia, before the D.C. Parole Board on 
February 10, 1961, at the D.C. Reformatory-. 


Members of the Board present: 


Mr. Herbert J. Jacobi, Chairman 
Mr. Joseph H. De Witt 
Mr. Hugh F. Rivers 


(Subject called) 


MR. JACOBI: Beasley, you are charged with having violated your parole. 
Under the law you are entitled to be represented by an attorney. 
Do you prefer to have an attorney? If so, we will adjourn this 
hearing until a later date when you can be heard in our Washington 
office, with your attorney representing you. Or would you prefer 
to waive that right and be heard today? A. Sir, I would love to 
have an attorney, but I don't have any money to get one. 
So you waive the right and wish to he heard today? A. No, sir, I 
am not going to waive anything. 


Well, you have got to make up your mind. If you want an attorney 
we will postpone the hearing and have you heard in Washington 
with your attorney at some later date. If you don't want an attorney 


and a hearing with an attorney you can be heard today. You have 
one of two courses available to you, either be heard today, or we 
can adjourn the hearing until a later date with your attorney. A. I 
will be heard today. 

All right. Now, Leonard, you are charged with two things. The 
primary one is that after you were released on August 3, 1960 -- 
you remember your release? A. Yes, sir. 

-- you are charged, since then, with having used narcotics. Now, 
your original sentence of forty-two months to twelve years was 
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on a charge of Possession and Sale of Heroin, wasn't it? A. Yes, sir. 
You are charged now with having used narcotics, too. I understood 
you made an admission to Mr. Rivers, here, and others. Now, second- 
ly, you have been associating with, or living in the same home with, 

a John Owens, who is currently on parole; and you have been associ- 
ating with Jackie Johnson, who is a known addict. A. I was living 

in the house with John Owens, but at this time it nappeve’ I didn't 

know John Owens was living there. 
Well, you were going around with him, meeting him and talking with 
him. A. Wasn't no meeting. I just seen him in the house. | 


Didn't you know he was a former convict? A. Yes, sir, T had seen 
| 


him here. 
You know he was on either Good Time or parole, and that he had 
been in Jail before. A. Yes, sir, I knew he had been in Jail. 
So, when you were messing around with him, that was one of the 
violations of parole. Now, you got to associating with Jackie Johnson, 
didn't you? A. It wasn't associating, I was living in the house with 
Jackie Johnson, there. So when she moved there I asked Mr. Woods 
could I move out. | 
Mr. Who? A. Mr. Woods, the parole officer. 
Well, she got you in the habit of using narcotics, didn't she? A. Sir, 
I have never had a habit, in using narcotics. | 
Well, never mind the habit. You got into the use of it, dida't you ? 
A. That is what they said. I might have said that because when 
Mr. Woods came to my house that morning -- | 
Now, don't blame it on Mr. Woods. You were using narconcs® you 
had the holes in your arm. A. Yes, sir, I still have them. 

Didn't you admit to Mr. Rivers in the Parole Board office that you 
had been using narcotics? A. I probably did tell him that. 

Well, that is obvious. "Probably did" -- didn't you? A. Yes, sir. 
And you didn't lie, did you? A. Well, let me explain it. Mr. Woods 
just had left my house. He seen the same thing on my arms; itis 


Q. 
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on my arm and will probably always be there. I was ashamed of 
it. But the doctor at the Jail and my medical record would prove 
that I wasn't using it. 

Why did you admit once you were, and now you come up and say you 
weren't? A. No, sir, I don't know what I said then. 

Well, you must have been under the influence of narcotics. A. No, 
sir, I was just mad because he had just come to my house Monday 
and he came back Tuesday. 

Well, if you don't understand what you are saying you don't belong 
on the outside. A. Well, sooner or later I got to go on the outside. 
But if you don't know what you are saying you are in a bad way, 
aren't you? A. Well, Mr. Woods had been to my house on Monday 
and he came there again, now over night he came back to my house 
on Tuesday and took me to the Parole Board and arrested me. 

He arrested you? A. No, sir, it was two of them told me to come 
on down. 

Well, we didn't have a warrant out for you then, I don't think. A. No, 
sir, I don't know about that. 

You were just told to come down. A. No, sir, I was carried down, 
and I wasn't told. 

They didn't lift you up, did they? A. No, sir, you don't have to be 
lifted up to be carried down. 


MR. RIVERS: You recall coming before me? A. Yes, sir. 


Q. 
Q. 


You were asked whether you were using drugs. A. Iprobably was. 
It is not a probability, or possibility; you were ASKED, but no force 
was used. You were asked the question. You said you had. A. Well, 
I probably did say that, Mr. Rivers. 

You further said that you had been contacted, and you got the drugs 


from this woman at 3113 - 13th Street, Jackie, and you even said 
that you have called Captain Jefferson of the Narcotic Squad and 
given them information that these people were selling drugs. A. Well, 


that is correct. 
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Now, you had needle marks on your arm? A. [still have needle 
marks on my arm today. | 
Well, you say that you didn't tell the truth then? A. Yes, sir. 

But why did you tell me that then, if it was not true? A. I was angry 
when I came in there that morning. 
But if you were angry then there would be all the more reason to 


deny you were using drugs. A. Then when he took me over to this 
man at the Narcotics Squad and he said, yes, I think you are using 
drugs, well, that is what the Board did. : 
Well, we called you in then. A. No, sir, he didn't call me in. 
I said they brought you over tome. A. I had already been to the man. 
But you were asked by me, had you used narcotics. I asked you and, 
without any prompting at all, you said yes. A. Yes, sir, I probably 
said that but, Mr. Rivers, I got a statement from the doctor, since 
that day I went to the District Jail, that you taken out the warrant 
for me, a statement that these scars on my arm has been there for 
some time and there is no indication that I had been pemne, narcotics 
recently. 
Iam sorry, but that doesn't necessarily mean that you weren! t using 
narcotics, because you could have taken them some other way. 
A. But that is what I was brought back for, because of the injections 
in my arm. 
You were brought back because of the fact that under the qecstiontog 
you admitted that you were using narcotics. Nobody put any pres- 
sure on you. A. No, sir, nobody put any pressure on me. 
MR. DE WITT: Well, you have been through the mill enough times to know 
that the most important thing of all in your position is to tell the 
truth. A. Well, that is very true. Mr. De Witt, you can understand 
my point. Here I been in Jail for seven years, six years and seven 


months, now I go out and stay two months. I don't even know the 
people. I don't have any time, if I wanted to get back in the drug 


set-up. 
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Who is this Jackie? A. She moved in the house where I was living. 

How long had you known her? A. Since I moved up here. Then she 

moved up there. 

Is she well-known to the narcotics people in Washington? A. Well, 

I couldn't say. 
Q. Do you know whether she is still on the outside ? A. Sir, that I don't 

know either. 
MR. De WITT: That is all the questions I have. 
MR. JACOBI: That is all today. You will hear from us. 

(Subject excused) 

MR. JACOBI: Leonard Beasley, age thirty-five, before the Board today 
on a charge of having violated his parole, was given an opportunity to 
employ counsel and waived that right. 

This man was released on parole on August 3, 1960. After some 
little difficulty in finding employment and homes, and so forth, he was 
brought in before Mr. Rivers on October 25, 1960, on the assumption 
that he had been associating with known criminals and known addicts, and 
had been using narcotics. When asked the question -- and not under any 
pressure -- he admitted to Mr. Rivers on that occasion that he had been 
using narcotics. He also admitted having called up the Narcotics Bureau 
the evening before to report certain activities at the place where he was 
residing. Before the Board today he tried to avoid saying outright that 
he had made the aforesaid admissions, but said that he probably did make 
them. 

There is no doubt about the fact that he did make the admissions 
and there is no question about the fact that he was using drugs. His ori- 


ginal offense was for possession and sale of narcotics,for which he re- 


ceived a sentence of forty-two months to twelve years. This man has 
undoubtedly violated his parole by associating with known criminals, 
including known addicts, and by having used drugs; and therefore the 
parole is hereby revoked. 

PAROLE REVOKED. 
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I hereby certify that the foregoing is a true and accurate transcript 
of my notes and all thereof, taken at the time, place, and on the occasion 
indicated. 


/s/ Mabel K. Harris, Reporter 
| 


June 11, 1962 | 

I hereby certify that this is a true and accurate copy 

of the transcript of the minutes taken at the violation hear- 
ing of Leonard Beasley, Register No. 17929, on February 

10, 1961, at the D.C. Reformatory, Lorton, Virginia. 


/s/ Richard J. Collins 
Secretary to the Board 


[Filed July 3, 1962] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO DISMISS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 


It would appear that the gravamen of the plaintiff's amended com- 
plaint2/ is that certain "information [was] obtained illegally from the 
plaintiff after his illegal arrest on October 25, 1960." Thus, the plain- 
tiff apparently argues that these damaging admissions should not have 
been received by the Parole Board at his revocation hearing, as these 
admissions were obtained during a period of illegal detention as the re- 
sult of his alleged illegal arrest without a warrant and in the absence of 
probable cause. | 


1/_Inhis original complaint, the plaintiff essentially alleged that he 
was “being held illegally by the officials at the Lorton Reformatory" 
because the "D.C. Parole Board used .... hearsay evidence” to sup- 
port its decision to revoke his parole. As to this contention, the de- 
fendant filed on April 18, 1962, 2 motion for summary judgment. 
(See memorandum of points and authorities in support of said mo- 
tion, which is incorporated herein and made a part hereof -) 
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Clearly, the plaintiff's contention that he was placed under arrest 
at his home on October 25, 1960, is not supported by the facts. There can 
be no question that the plaintiff's Parole Officer had not only a right, but 
a duty to visit the plaintiff at his home. For the protection of society as 
well as of the parolee, his job demands close supervision of parolees 
placed under his control. 24D.C. Code § 204. 

The proper working of the parole system requires that the Parole 
Board have authority to discipline, guide and control parolees. Zerbst 
v. Kidwell, 304 U.S. 359 (1938). In fact parole, in its legal effect, is im- 
prisonment, albeit an ameliorated form thereof. Anderson v. Corall, 
263 U.S. 193 (1923); United States v. O'Brien, 273 F.2d 495 (3rd Cir., 
1959). And it was upon the condition that the plaintiff would made him- 
self available for close supervision and inspection that he was granted 


parole. For example, he was interviewed on October 24, 1960 and his 


arms were inspected on September 13 and 29, 1960. No complaint is 
made concerning those occasions. 

When the plaintiff's Parole Officer asked the plaintiff if he would 
accompany him to the Parole Board office on October 25, 1960, the plain- 
tiff agreed. Noteworthy is the fact that the plaintiff's Parole Officer does 
not have the authority to arrest. In the instant there would be no reason 
for him to arrest the plaintiff because one of the conditions of the plain- 
tiff's parole was the requirement to report to the Parole Board as his 
Parole Officer might direct. And this requirement is consistent with 
both the philosophy of the parole system and the applicable statute, which 
provides in part: 

. . the Board may authorize his release on parole 

upon such terms and conditions as the Board shall from 

time to time prescribe. While on parole, a prisoner shall 

remain in legal custody and under the control of the Attor- 

ney General of the United States or his authorized repre- 

sentative ... ." 24.D.C. Code § 204. 

Thus, although the plaintiff was clearly not arrested in the manner he so 


29 


alleges, he was in "constructive custody" when asked to report to the 
Board. Zerbst v. Kidwell, supra at 361. And a failure to comply|with 
his Parole Officer's request might have been construed as a violation of 
his parole resulting in the issuance of a parole violator warrant. See 
Rule 10, Conditions of Parole. | 
Upon his arrival at the Parole Board office, the plaintiff was 

questioned concerning his use of narcotics and his association with in- 
dividuals known to him to have criminal records. Pursuant to one of the 
conditions of his parole, he was required to "promptly and truthfully an- 
swer all inquiries." Rule 10, Conditions of Parole. As a result of his 
answers, a parole violation warrant was issued and he was taken into 


custody. | 


| 
On February 10, the Parole Board conducted a parole revocation 
2/ 


hearing.— At the hearing, the plaintiff admitted living in the same house 
with John Owens and that he knew John Owens to be a former convict. 

He also admitted to the Board that he had told both his Parole Officer 
and Mr. Rivers that he had been using narcotics. It should not go unob- 
served at this juncture that the plaintiff gave a reason for this admission. 
He stated that he was angry that he had been so closely supervised by 

his Parole Officer. He also stated that no force was used by his ‘Parole 
Officer. He also stated that no force was used by his Parole Officer or 


Mr. Rivers when he made this admission. 
| 

Although the rules of evidence are not strictly enforced at ‘Board 

hearings, Fleming v. Tate, 81 U.S. App. D.C. 205 (1946), the record in 


the instant case discloses that the plaintiff's admissions were given 
| 


| 
2/ Although the plaintiff does not spell out wherein he was denied a 
"fair, meaningful, and adequate" hearing, it would appear that he 
contends that he should have had an attorney present at the hear- 
ing. However, he was advised that the Board would postpone its 
hearing until he had secured an attorney, but the plaintiff elected 
to "be heard today." 
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freely and voluntarily and were therefore competent and properly re- 
ceived by the Board. United States v. Mitchell, 322 U.S. 65 (1944). 
Moreover, the Federal Rules of Criminal Procedure do not apply to pa- 
role revocation cases. Rules 1 and 2, Fed. R. Crim. P.; cf. Mac Neil 
v. Gray, 158 F. Supp. 16 (D.C. Mass., 1957). 

Wherefore, it is respectfully submitted that the instant motion to 
dismiss or in the alternative for summary judgment should be granted. 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Robert B. Norris 
Assistant United States Attorney 


[Filed July 3, 1962] 


STATEMENT OF MATERIAL FACTS AS TO WHICH THERE 
IS NO GENUINE ISSUE PURSUANT TO RULE 9(h) 

Pursuant to Rule 9(h) of the rules of this Court, the material facts 
as to which there is no genuine issue with respect to the plaintiff's 
amended complaint are as follows: 

1. On October 16, 1953, the plaintiff was sentenced in United States 
District Court for the District of Columbia to a term of imprisonment of 
42 months to 12 years and a $310.00 fine for importation, possession, 
and sale of narcotics (three cases). 

2. On July 28, 1960, parole was granted and the plaintiff was re- 
leased under Board supervision on August 3, 1960, with a maximum ex- 
piration date of October 15, 1965. 
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3. One of the conditions upon which the plaintiff's parole was 
granted was that he would not associate with any person known to him to 
have a criminal record or to be of bad reputation. | 

4. Another condition upon which the plaintiff's parole was granted 
was that he would promptly and truthfully answer all inquiries directed 
to him by the Board of Parole and would report to the Board as his Pa- 
role Officer directed. 

5. On October 25, 1960, the plaintiff's Parole Officer visited him 
at his home at 709 E Street, N.W. and after a conversation with him, 
asked him if he would accompany him to the Parole Board office. 

6. While at the Parole Board office, the plaintiff admitted to his 
Parole Officer and a member of the Board that he was using narcotics 
and associating with an individual known to him to have a criminal rec- 


cord. 
7. A parole violation warrant was thereafter issued and the plain- 


tiff was taken into custody by the U.S. Marshal. 
8. On February 10, 1961, the plaintiff appeared before the ea 
of Parole and after a hearing, the Board revoked the plaintiff's garole. 


/s/ David C. Acheson | 
United States Attorney 

! 
/s/ Charles T. Duncan, Principal 
Assistant United States BLORneY 


/s/ Joseph M. Hannon | 
Assistant United States Attorney 


/s/ Robert B. Norris : 
Assistant United States Attorney 
| 


[Filed July 11, 1962] 


STATEMENT PURSUANT TO RULE 9(h) OF MATERIAL FACTS 
AS TO WHICH THERE IS A GENUINE ISSUE 
Pursuant to Rule 9(h) of the rules of this Court, the plaintiff re- 
spectfully states that there is a genuine issue with respect to the follow- 
ing material facts: 
Defendant states in Paragraph 5 of its Statement Of Material Facts 


Statement Ul Materia =<“ 
As To Which There Is No Genuine Issue: 


"On October 25, 1960, the plaintiff's Parole Officer visited 

him at his home at 709 E Street, N.W. and after a conver- 

sation with him, asked him if he would accompany him to 

the Parole Board office." 

Plaintiff's Complaint alleges that on October 25, 1960 he was ar- 
rested without a warrant in violation of Section 24-205 of the District of 
Columbia Code (1961 ed), and now states that the circumstances under 
which he was taken into custody on that occasion raise a genuine issue of 
material fact. 


Respectfully submitted, 


/s/ Philip A. Gragan 
Attorney for Plaintiff 
701 Union Trust Building 
Washington 5, D.C. 


[Filed July 11, 1962] 


MEMORANDUM OF POINTS AND AUTHORITIES IN opPosmion 
TO MOTION TO DISMISS OR IN THE ALTERNATIVE FOR 
SUMMARY JUDGMENT 


____ SUMMARY JUDGMENT _ 


Defendant states at page 1 of its Memorandum Of Points And 


Authorities in support of the present motion that 


"clearly, the plaintiff's Contention that he was placed ander 

arrest at his home on October 25, 1960 is not supported by 

the facts." | 

What constitutes an arrest is a question of fact, for "the term ar- 
rest may be applied to any case where a person is taken into custody or 
restrained of his full liberty, or where the detention of a person in cus- 
tody is continued for even a short period of time. " Long v. Ansell, 63 
U.S. App. D.C. 68, 71 (1934). Plaintiff has alleged in his Amended Com- 
plaint that he was in fact placed under arrest, even though he was not 
specifically told that he was under arrest. | 

While, as the defendant states, plaintiff's parole officer had a duty 
to visit the plaintiff at his home, it is also clear that plaintiff's consti- 
tutional right to be secure in his person and his house is not lost because 
he is a parolee and thus within the legal custody of the Attorney General. 

The District of Columbia Code provides a specific ene for 
taking parole offenders into actual custody. Section 24-205 pec 


"If said Board of Parole, or any member thereof, shall 
have reliable information that a prisoner has violated his pa- 
role, said board, or any member thereof, at any time within 
the term or terms of the prisoner's sentence, may issue . 
warrant to any officer hereinafter authorized to execute the 
same for the retaking of such prisoner. Any officer of the 
District of Columbia penal institutions, any officer of the | 
Metropolitan Police Department of the District of Columbia, 


or any federal officer authorized to serve criminal process 
| 
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within the United States to whom such warrant shall be 

delivered is authorized and required to execute such 

warrant by taking such prisoner and returning or re- 

moving him to the penal institution of the District of 

Columbia from which he was paroled or to such penal 

or correctional institution as may be designated by the 

Attorney General of the United States." 

The facts alleged'by the plaintiff in this case are inconsistent with 
the defendant's theory that the plaintiff was in constructive custody under 
Section 24-204 of the Code up to the time that the warrant was actually 
issued by the Parole Board and that he was then taken into actual custody. 
It is not unreasonable to believe that when two parole officers appeared 
in the plaintiff's bedroom and told him that they wanted him to accompany 
them to the offices of the Parole Board, the plaintiff believed that he was 


under arrest. 


That plaintiff considered himself under arrest is indicated by his 
testimony before the Parole Board. 

"Q. Well, we didn't have a warrant out for you then, I don't 

think. A. No, sir, I don't know about that. 

Q. You were just told to come down. A. No, sir, I was car- 


ried down, and I wasn't told. 

Q. They didn't lift you up, did they? A. No, sir, you don't 

have to be lifted up to be carried down." [Defendant's Ex- 

hibit No. 4, Transcript of Parole Revocation Hearing, p. 3.] 

At the time plaintiff was induced to accompany the parole officers 
to the offices of the D.C. Parole Board, the Board had no “reliable infor- 
mation" that the plaintiff had violated his parole. Plaintiff's parole officer 
had visited him two evenings before and the only statement that the officer 
has made in his Affidavit with respect to that visit was that the plaintiff 
“had a sleepy, dopey, glazed eyed manner about him", (Defendant's Ex- 
hibit No. 2, Affidavit of Howard G. Wood). 
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On the day prior to plaintiff's alleged arrest, his parole officer 
states that he ascertained that the plaintiff was living in the same house 
as one John Owens, another parolee, but there is no evidence in the record 
that plaintiff was in any was associating with John Owens, or that either 
plaintiff or John Owens was living in the particular house without approval 
of the Parole Board. Thus, there was no information in the possession of 
the Parole Board at that time sufficient to constitute the "reliable infor- 
mation" upon which a warrant under Section 24-205 may issue. i 

Substantially all of the evidence used against plaintiff at his revoca- 
tion hearing on February 10, 1961 related to certain admissions made by 
the plaintiff while in custody of the Parole Board and to an examination 
of his person by a member of the Narcotics Squad of the Metropolitan 
Police Department. The Affidavits filed in support of the defendant's Mo- 
tion to Dismiss state facts upon which it could be concluded that defend- 
ant made such admission voluntarily and submitted to the examination of 
his person voluntarily. However, the verified Amended Com laint filed 
herein by the plaintiff states facts sufficient. to lead to the conclusion that 
the plaintiff was forced, under the circumstances, to be a witness against 
himself and to submit against his will to a search of his person. Issues 
of fact are thus raised which cannot be decided at this time. | 

As stated in United States ex rel. De Lucia v. O'Donovan, 107 F. 
Supp. 347 (N.D. Dl. 1952): | 


"[P]arole rightfully merited and earned under the statute in- 
vests in the parolee a status or right which he had the right 
to defend by due process in a court of law. In such case 
where it is alleged the parole termination was unlawful, the 
court is required to inquire into the legality of detention. " 
WHEREFORE, it is respectfully submitted that the instant motion to 


dismiss or in the alternative for summary judgment should be denied. 
| 


/s/ Philip A. Gragan 
Attorney tor Plaintiff, 


[Certificate of Service] Leonard J. Beasley 


[Filed August 13, 1962] 
MEMORANDUM 
The motion of the defendant to dismiss is granted. 


/s/ Edward A. Tamm 
Judge 
Dated: 8/13/62 


[Filed September 4, 1962] 
ORDER 


Upon consideration of the defendant's motion to dismiss or in the 
alternative for summary judgment, the opposition filed thereto, and argu- 
ment of counsel in open Court, it is by the Court this 4th day of Septem- 
ber, 1962, 

ORDERED that the defendant's motion to dismiss be and the same 
hereby is granted with prejudice. 


/s/ Edward A. Tamm 
United States District Judge 


[Certificate of Service] 


[Filed September 19, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of September, 1962, that 
Leonard J. Beasley, plaintiff in the above-entitled case, hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 4th day of September, 1962 in 
favor of the defendant, D.C. Parole Board against said plaintiff. 


/s/ Philip A. Gragan 
701 Union Trust Bldg. 


Attorney for Plaintiff, 
Leonard J. Beasley 


